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PREFACE. 


IT  is  believed  that  few  lawyers,  or  hiftorians,  have  perufed  the 
Statute  Book  in  a  regular  courfe  of  reading :  if  a  particular  aft 
of  parliament  hath  been  neceflarily  examined  into,  either  by  the  one 
or  the  other,  the  refearch  hath  probably  gone  no  further  than  to  that 
particular  ftatute,  or,  at  moft,  to  thofe  only  which  relate  to  the 
fame  fubjecl  matter.  It  mud  be  admitted,  that  this  would  not  be 
the  beft  method  of  illuftrating,  or  explaining,  any  other  author  (for 
the  fucceffive  parliaments  muft  be  confidered  in  this  light)  :  and  it 
hath  always  been  allowed,  that  the  bell  comment  upon  any  li- 
terary work  is  other  parts  of  the  fame  work. 

I  muft  own,  that  I  did  not  read  the  Statute-Book  with  attention, 
from  the  motive  I  have  above  alluded  to  ;  my  only  objecl:  was  to 
take  notice  of  fuch  ads  of  parliament,  from  which  no  good  effects 
could  be  expefted  ;  and  which,  on  the  contrary,  might  contribute  to 
the  vexation  and  oppreffion  of  the  fubjecl:,  as  well  as  to  the  unne- 
cefTary  fwelling  the  collection  of  ftatutes. 

If  it  be  alked  what  purpofe  this  could  anfwer,  befides  the  fatif- 
faftion  of  my  own  private  curiofity,  I  muft  admit,  that  I  had  a 
view  of  laying  a  propofal  before  the  publkk,  that  luch  unneceflary 
and  prejudicial  ftatutes  might  (with  proper  precautions)  be  entirely 
repealed,  as  well  as  that  ads,  which  related  to  the  fame  fubjecl, 
might  be  reduced  to  one  uniform  and  confiftent  law  [<?]. 

[rf]  See  a  propofal  with  regard  to  this  in  the  Appendix. 
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lv  PRE    F     ACE. 

This  very  thought  or  idea  may,  perhaps^  by  fome  be  confidercd 
as  highly  prefumptuous  j  but  it  would  have  been  ftill  more  fo,  if 
1  had  not  given  to  each  ftatute  a  diligent  and  careful  perufal. 

At  the  fame  time  that  many  fuch  ftatutes  occurred  in  every  reign, 
other  obfervations  naturally  arofe.  It  appeared  that  the  old  acts 
of  parliament  were  (as  far  as  they  went)  the  very  beft  materials  for 
an  Englifh  hiftory  ;  and  that  they  were  likewife  ftrongly  defcrip- 
tive  of  the  manners  of  the  times.  It  will  be  found,  that  the  in- 
habitants of  this  country  were,  three  or  four  centuries  ago,  guilty 
of  many  crimes,  which  we  have  at  prefent  fcarcely  an  idea  of ;  and 
that  we  are  not  indebted  to  them  (at  leaft  in  their  capacity  of  legif- 
lators)  fo  much  as  hath  been  generally  fuppofed.  At  the  fame  time 
we  owe  much  to  them,  as  there  were  greater  ftruggles  for  a  con- 
ftitutional  freedom,  than  in  any  other  country  of  Europe  during 
the  fame  period.  This,  however,  fhould  not  reft  upon  aflertion 
merely,  without  having  examined  the  materials  proper  for  forming  a 
comparative  judgment;  I  have,  therefore,  looked  into  the  Ordinances 
of  mod  countries  of  Europe,  during  the  thirteenth  and  three 
following  centuries  [6]  (to  which  time  I  mean  to  confine  my  ob- 
fervations) ;  and  it  will  appear,  that  our  laws  are  much  fu- 
perior.  I  have  particularly  examined  the  Scotch  acls  of  parliament, 
ii nee  the  year  1424  [c],  which,  though  continued  regularly  from 
one  reign  to  another,  have  been  moft  unaccountably  neglected  by 
all  our  lawyers  and  hiftoriahs.     It  is  well  known,  that  the  preface 

[ZH  Thefe  Ordinances  are  likewfe  frequently  expofitory  of  our  Statutes, 
efpecially  when  they  happen  to  have  been  made  nearly  at  the  fame  time. 

{/]  The  collection  of  Statutes,  publilhed  by  Sir  Thomas  Murray  of 
Olendook,  clerk  of  the  council  in  1681,  begins  with  the  fiift  year  of 
James  the  Firfl  of  Scotland.  The  firfl  edition  of  them,  however,  was  by 
Liprevick  ;  and  from  the  black  character  in  which  they  were  printed,  they 
were  called  Ada  Nigra.  Skene  afterwards,  who  was  clerk  of  the  parlia- 
ment, and  hath  written  a  Gloflary  to  explain  fome  of  the  antiquated  words, 
continued  the  Black  Acls  to  the  year  1597:  traces,  however,  are  to  be 
found  of  much  earlier  laws,  in  Hstlor  Boethiits,  and  other  chroniclers  and 
hiitorians. 
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and  introduction  to  their  Regiam  Mnjcjlatem,  as  well  as  many  i  . 
parts  of  that  ancient  book  of  the  Scotch  law,  are  the  fame  with  our 
Glanvili  and  though  formerly  there  were  great  wars  and  animo- 
fities  between  the  two  nations,  yet,  from  their  \icinitv,  there  was, 
to  a  certain  degree,  a  communication  of  laws  and  manners.  The 
learned  Craig  fuppofes,  that  the  Englifh  law  is  the  foundation  of  the 
Scotch  law  :  other  writers  upon  the  Scotch  law  (particularly  Bruce  J 
have  denied  this,  and  fuppofed  the  Englifh  to  be  derived  from  the 
Scotch ;  but  (be  this  as  it  may)  the  very  point  in  litigation  necef- 
farily  fuppofes  an  agreement,  and  connexion. 

As  for  the  opinion  of  Englifh  writers  upon  this  head,  I  have  not 
happened  to  meet  with  one,  whofeems  ever  to  have  looked  into  the 
Scotch  law  ;  and  it  is  very  particular,  that  even  in  Calvin  s  cafe  \d~\ 
when  the  judges  might  have  paid  their  court  fo  well  to  James 
the  Firft,  by  fhewing  a  connexion  between  the  two  laws,  there  is 
not  even  an  allulion  to  fuch  an  agreement.  This  is  the  more  ex- 
traordinary, as  this  king,  in  one  of  his  fpeeches  to  the  parliament, 
fays,  *«  all  the  law  of  Scotland  for  tenures,  wards,  liveries,  and 
"  feignories  is  drawn  from  England,  and  James  the  Firif  of  Scct- 
"  land  being  educated  in  England,  brought  the  Enelifh  laws  in  a 
"  written  hand  [e]." 

[d~]  7  Cok.  Rep.  p.  r, 

\j]  King  James's  Works,  p.  523.  Lord  Bacon  likewise  had  prepared 
many  tracts  to  enforce  the  neceffity  of  an  union  between  England  and 
Scotland;  and  yet  I  do  not  find  any  obfervation  or  argument  drawn  from 
the  laws  of  the  two  countries  agreeing  with  each  other.  See  vol.  ii.  of  his- 
Works.  Sir  Bulfirode  Whitelock  indeed,  in  his  commentary  on  the  writ 
for  choofing  members  of  parliament,  which  was  publifhed  in  May  of  the 
prefent  year  (viz.  1766),  alludes  fhortly  to  this  agreement  between  the 
laws  of  the  two  nations,  vol.  ii.  p.  272.  and  it  is  likewife  tranfiently  men- 
tioned in  the  Re  li  qui  a  Spelmaniana,  p.  27.  Sir  Edward  Coke  alfo  takes 
notice  of  the  connexion  between  the  two  laws  in  his  4th  Infiitute,  which 
was  however  a  poflhumous  work,  and  written  probably  after  the  decifion 
in  Calvin's  cafe.  It  fhould  feem  that  none  of  thefe  writers  had  ever  looked 
into  the  Scotch  afts  of  parliament,  but  had  only  compared  the  Regiam 
Majejiatem  and  Glanvil  in  fome  particulars. 
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With  regard  to  the  laws  of  the  other  parts  of  the  world,  I  have 
chiefly  confined  my  obfervations,  in  illuftration  of  any  of  the 
ftatutes,  to  thofe  of  the  more  northern  parts  of  Europe.  If  fome 
of  the  inhabitants  of  this  ifland  are  defcended  from  the  Angles,  or 
Saxons,  the  ancient  cuftoms  and  laws  of  thefe  people  muft  have 
been  adopted  by  us :  if  others  are  of  Danijh  extraction,  the  laws 
of  Denmark,  Sweden,  and  Norway,  muft  likewife  be  fuppofed  to 
bear  a  great  affinity  to  our's. 

The  lame  obfervation  holds  equally  with  regard  to  the  ancient 
Jaws  of  Normandy,  and  other  provinces  of  France  ;  and  if  it  is 
contended,  that  fome  of  our  laws  and  cuftoms  are  merely  of  Britijli 
origin,  the  laws  of  Hoe/  Dda  muft  be  confulted,  which  are  the  moft 
regular  collection  and  fyftem  of  ancient  laws  that  are  any  where 
extant  [/]. 

The  following  obfervations  are,  therefore,  the  refult  of  a  very 
attentive  reading,  of  whatever  materials  might  moft  contribute  to 
the  more  fully  underftanding  the  ftatutes ;  and  notwithftanding 
great  diligence  hath  not  been  wanting  in  procuring  thofe  materials, 
as  well  as  in  the  perufal  of  them,  I  yet  fear  that  I  muft  beg  a  more 
than  common  fhare  of  indulgence  from  the  reader. 

I  can  hardly  flatter  myfelf,  that  any  one  will  give  a.  regular  per- 
ufal to  what  confifts  of  fuch  mifcellaneous  matter:  I  will  only  re- 
queft  that  thofe  who  may  look  into  what  relates  to  any  particular 
ftatute,  would  afterwards  caft  their  eye  tipon  the  Index,  as,  perhaps, 
it  may  fumim  a  reference  to  what  may  tend  to  illuftrate  the  fame 
point. 

It  may  be  proper  likewife  to  mention,  that,  in  fome  inftances,  the 
fading  the  ftatute  itfelf  may  be  neceffary  for  the  more  clearly  un- 
derftanding the  Obfervations.  If  it  be  faid,  that  in  fuch  inftance 
the  ftatute  itfelf  fhould  have  been  printed,  the  anfwer  is,  that  this 
would  have  greatly  fwelled  the  book  ;  and  as  moft  of  thofe,  who 
will  ever  look  into  thefe  ixmarks,  will  probably  be  of  the  pro fcttion 

L"/3  Perhaps  les  AJJifes  dz  Jerufalem  may  be  excepted;  for  an  account 
of  which,  fee  obfervations  on  the  twemy-feventh  of  Henry  the  Eighth. 
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of  the  law,  it  is  needlefs  to  fay,  that  every  lawyer  muft  have  fome 
edition  of  the  Statutes  in  his  ftudy  :  in  order  like  wife  to  keep  the 
work  within  due  bounds,  I  have  fcarcely,  in  any  inftance,  trani- 
lated  any  citation  or  authority. 

As  fome  few  of  the  Observations  are  verbal,  it  may  not  be  im- 
proper to  inform  the  reader,  that  the  edition  of  the  Statutes,  which 
I  have  generally  made  ufe  of,  is  that  of  Mr.  Cay.  I  do  not  by  this 
pretend  to  enter  into  the  comparative  merit  of  this  and  the  later 
editions;  but  am  perfuaded,  from  the  great  learning  and  accuracj/  of 
the  editor,  that  it  will  not  eafily  be  rendered  more  perfect,  except 
by  the  addition  of  the  Statutes  of  the  prefent  reign.  I  have  likewiie 
very  frequent  occafion  to  fupport  what  I  have  advanced,  by  cita- 
tions from  Rymers  Fcedera  ;  it  may  not  be  improper,  therefore,  to 
obferve  that  the  edition  I  have  made  ufe  of,  is  that  printed  at  the 
Hague  in  1745.  As  for  other  authorities,  when  they  are  taken 
from  books  which  are  not  eafily  to  be  procured,  I  have  generally 
mentioned  the  place,  and  time,  when  fuch  work  was  printed,  in  a 
note  fubjoined  to  fuch  authority  :  having  omitted  this  in  fome 
few  inftances,  I  had  thought  of  prefixing  a  lift  of  the  authors  cited 
(which  hath  not  been  uncommonly  praciifed)  :  I  have,  however, 
been  deterred  from  this,  by  it's  being  condemned  by  many,  as 
oftentatious. 

The  favourable  reception  which  thefe  Obfervations  have  received 
from  the  publick,  hath  made  it  neceffary  to  publiih  a  fecond 
edition.  I  fear  the  former  impreftion  bears  but  too  ftrong  marks  of 
its  not  having  been  originally  written  with  a  view  to  publication  ; 
the  unmerited  indulgence  however  to  its  defects,  requires  that  I 
mould  now  endeavour  to  make  it  as  little  inaccurate,  as  I  am 
capable  of.  I  have  therefore  made  considerable  additions,  as  well  as 
corrections,  fome  of  which  I  am  obliged  to  learned  and  ingenious 
friends  for,  who  will  not  permit  me  to  have  the  honour  of  thanking 
them  more  particularly. 

May  30,  1766. 
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MAGNA       CHART     A, 

9  Hen.  III.   A.  D.   1225. 

BEFORE  any  obfervation  or  comment  is  made  upon  the 
particular  articles  of  Magna  Charta,  it  may  not  be  improper 
to  give  a  general  reference  to  thofe  writers  who  have  pro- 
fefledly  confidered  this  moft  ancient  of  our  ftatutes,  which  may  at 
prefent  be  enforced. 

The  Great  Charter  and  its  regulations  is  fometimes  tranfiently 
mentioned  by  BraSlon,  Fkta,  and  Briton\  but  I  do  not  recollecl:  that 
it  is  ever  much  dwelt  upon,  or  commended,  by  any  of  thefe  ancient 
writers  on  our  law  [a].  On  the  other  hand,  the  Mirror  of juftices 
(which  was  written  either  in  the  reign  of  Edward  the  Firft,  or 
Edward  the  Second)  reprefents  it  to  be  very  defective  in  many  of 
the  articles  [h],  and  hath  an  exprefs  chapter  fur  les  defautes  de  la 
Grande  Chartre. 

[a]  The  preface  to  Fleta  indeed  makes  mention  of  the  Charta  Liberta- 
tumAnglia,  et  Statuta,  forming  the  firft  book,  or  divifion,  of  that  work: 
this  however  feems  to  have  been  loft,  as  it  begins  to  treat  de  perfoms.  As 
for  Glanvllle,  he  is  fuppofed  to  have  written  before  the  Great  Charter. 

{b]  Mirr.  des  juft.  p.  315,  et  feq. 
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It  is  unneceffary  to  mention,  that  Sir  Edward  Coke  hath  written 
fuch  a  comment  in  his  fecond  Inftitute.  It  would  be  the  higheft 
prefumption  in  any  one  to  pretend  to  add  to  what  this  great  Lawyer 
hath  advanced,  if  his  obfervations  did  not  happen  to  be  made  with 
a  view  totally  different,  and  to  arife  from  different  materials.  It 
feems  almoft  as  unneceffary  to  fay,  that,  during  the  troubles,  the 
29th  article  [<:]  of  this  Great  Charter,  deemed  the  bafis  of  our  liber- 
ties and  conftitution,  was  frequently  enlarged  upon  by  Mr.  Selden, 
and  the  other  great  Lawyers  of  thofe  times. 

Since  that  period,  though   this  29th  article  hath  been  introduced 
into  almoft  every  political  pamphlet,  yet  it  is  not,  perhaps,  worth 
while  to  refer  the  Reader  to  any  thing  which  hath  fince  been 
publifhed  [d],  till  the  introductory  difcourfe  by  the  learned  and  in- 
genious Mr.   Blackftone,   prefixed  to  his  publication  of  the  Great 
Charter,   and  Charter  of  the  Foreft.     In  the  fourth  page  of  that 
introduction  Mr.  Blackftone  fays,  that  what  the  Reader  is  to  expecl: 
from  him  is,  An  authentic  and  correct  edition  of  the  Great  Charter, 
and  Charter  of  the  Forejl.     This  the  public  hath  received  from  his 
hand,  and  great  is  his  merit  with  the  conftitutional  Lawyer,  the 
Hiftorian,   and  the  Antiquary :    it  appears  however,  from  what  I 
have  faid  in  my  Preface,  that  this  no  way  interferes  with,  but  rather 
promotes,  the  plan  1  have   propofed  to  myfelf  in   thefe  remarks. 
Mr.  Blackftone  hath  procured  and  collated  all  the  originals  of  the 
Charters  which  he  could  collect ;    I  have  only  to  add  to  this,  that, 
befides  the  common  editions  of  the  Statutes,  all  of  which  neceffarily 
include  Magna  Charta,  there  is  an  edition  of  it  by  Pynfon,  in  1 5 1 9  ; 
another  by  Redman,   in    14  Hen.  VIII;  and  another  by  Berthlet, 
in  1532  ;  befides  its  being  inferted  in  many  of  the  old  Chronicles. 
Thefe  cannot  certainly  be  compared  to  originals,  but  may  poflibly 
deferve  to  be  collated. 

[c]  Nullus  liber  homo,  etc. 

[d]  Nath.  Bacon  hath  written  a  comment  upon  fome  few  of  the  ancient 
Statutes.  I  fliall  rely  upon  the  greatefl  authority  in  faying,  that  he  is  a 
partial,  and  fyftmatkal  -writer  on  the  confutation.  Confid.  on  the  Law 
of  Forf.  p.  108. 

Having 
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Having  faid  thus  much  with  regard  to  thofe  who  have  already 
written  with  a  view  to  explain  or  illuftrate  Magna  Charts,  it  may 
not  be  improper  to  confider  what  was  the  intention  of  the  Barons 
in  this  collection  of  laws  [*],  as  far  as  it  can  be  inferred  f.om  the 
laws  themfelves,  or  the  hiftory  of  the  times.  It  is  well  known, 
that,  in  the  exposition  of  a  ftatute,  this  is  the  leading  clew  in  the 
conftruclion  to  be  made;  and  I  cannot  therefore  but  with  diffidence 
contend,  that  it  was  not  propofed  to  renew  the  Saxon  law,  or 
laws  of  Edward  the  Confelior  [J  ]  ;  though  this  hath  been  fo  often 
advanced,  and  infifted  upon.  If  this  had  been  the  intention,  thefe 
laws  of  Edward,  the  ConfclTor  would  have  been  exprefly  men- 
tioned ;  and  there  is  not  one  Saxon  term  for  any  thing  that  relates 
to  feudal  tenures,  which  are  the  great  objects  of  many  of  the  chap- 
ters. There  was,  on  the  other  hand,  the  ftrcngeft  inducement  to 
the  Barons  to  wifh  the  continuance  of  the  Norman  and  feudal  law 
introduced  with  the  Conqueft.  Half  the  kingdom  was  held  by 
feudal  tenures  under  them :  they  were  themfelves  the  judges, 
having  what  the  French  call  Haute  and  Bajfe  "Jujllce :  they 
expounded  their  own  laws,  the  pleadings  of  which  were  likewife 
in  their  own  tongue.  The  native  Englifh  therefore,  or  their  de- 
pendents, could  not  receive  juftice  from  courts  fo  conftituted,  and 
which  gave  the  Barons  at  the  lame  time  every  kind  of  influence  and 
power.  It  appears  by  the  laft  chapter  of  the  Charter,  that  all  the 
attefting  witnelTes  not  in  holy  orders  (as  for  the  Bimops,  Ab- 
bots, and  Priors,  they  fign  by  their  chriitian  names,  and  that  of  their 
bifhopric  or  priory)  were  of  Norman  extraction.  Whence  then 
could  arife  the  inducement  to  make  it  an  exprefs  article  that  the 
Saxon  laws  mould  be  reftored  ?  The  introducing  the  feudal  law, 
on  the  other  hand,  with  its  attendant  vafTalage,  was  infifted  upon  by 
their  anceftors,  who  had  incurred  fo  confiderable  an  expence  and 
rifque,  when  they  embarked  with  William  the  Firft  in  his  enterprize: 

\j\  Such  a  colle&ion  of  huvs  is  called,  by  Baluzius,  a  Capitulariwn,  a 
term,  which  I  (hall  have  frequently  occafion  to  make  ufe  of.  See  his  Pro- 
face  to  the  Capitularia  Regum  Francorum. 

If]  "  Nonquas  tulit  Sanctus  Edwardus,  fed  quas  obfervavit,"  fays  Tyrrell. 
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fuch  adventurers  had  a  right  to  claim  their  own  terms,  as  we  find 
likewife  to  be  the  cafe  with  the  firit  adventurers  in  the  conquefi  of 
Ireland,  and  the  Lacies  and  Mortimers,  who,  as  Lords  Marchers, 
were  employed  to  extend  the  Engiifh  dominion  in  the  adjacent  eoun- 
ties  of  Wales.  In  fhort,  is  it  probable,  that,  having  every  thing  in 
their  power,  they  would  infift  upon  reftoring  a  law,  by  which  every 
grant  made  to  their  anceftors  (and  from  which  their  own  power  and 
influence  at  that  time  arofe)  lhould  be  rendered  doubtful,  or  at  leaft 
ftripped  of  its  greateft  advantages,  and  emoluments  ?  I  will  not  anti- 
cipate any  obfervations  upon  the  different  chapters  of  Magna  Charta 
any  further,  than  by  faying  it  will  moft  fully  appear  to  any  one 
who  examines  all  the  articles  of  this  Charter,  that  the  defcendents  of 
thefe  Norman  Barons  were  by  no  means  forgetful  of  their  own 
peculiar  interefts. on  this  occafion  ;  and  therefore  could  never  mean 
to  abolifh  the  Norman  and  feudal  law,  which  was  in  every  reflect 
fo  highly  advantageous  to  them. 

Magna  Charta,  though  it  is  printed  in  all  editions  of  the 
ftatutes  as  a  law  made  in  the  ninth  year  of  Henry  the  Third,  is, 
more  properly,  a  tranfeript  from  the  Parliament  Roll  of  25  Edw.  I. 
who  then  confirmed  it,  after  reciting  the  Magna  Charta  of  his  father, 
by  Infpeximus  [g~\.  This  confirmation  [/6]  was  occafioned  by 
Edward's  having,  from  his  great  neceffities,  rifled  all  the  monafteries 
in  that  very  year  :  fecit  omnia  regni  monajleria  perfcrutari,  et  pecu- 
niatn  invent  am  Londonias  ajportari,  fecitque  coria  et  lanas  ar- 
rejlari\i\.  There  is  a  record  in  Rymer  that  relates  to  this  con- 
firmation by  Edward  the  Firit,  and  which  I  fhall  here  infert. 

\g\  The  collectors  of  French  records  ftyle  this  kind  of  exemplification 
a  Vidimus. 

\_h\  It  is  attefted  by  Edward  the  Second,  then  Prince  of  Wales,  and  who 
was  but  thirteen  years  of  age;  Edward  himfelf  was  then  at  Ghent,  in 
Flanders.  I  lhould  imagine,  that  the  atteftation  by  the  Prince  of  Wales 
(being  of  lb  tender  years)  was  to  take  away  the  pretence  of  dilputing  the 
confirmation  when  he  came  to  the  throne,  as  it  was  at  that  time  by  no  means 
a  fettled  point,  whether  the  ftatutes  of  the  predeceflbr  bound  the  fucceffon 
See  p.  1 1 8. 

[7]  Camden's  Angl.  Norm.  p.  165.  **  De 
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«  De  O&ava  levanda  et  Magna  Charta  propter  eandem   con- 
"  firmanda,  anno  25  Ed.  I.   Clauf.  25  Edw.  I. 

"  Edwardus  Dei  gratia,  Rex  Angliae,  dominus  Hiberniae,  et  Dux 
"  Aquitaniae,  Vicecomitibus  Bedf.  et  Bucks  falutem.     Quia,  in  re- 
"  levationem  omnium  incolarum  et  populi  regni  noftri,   pro  o&ava 
"  omnium  bonorum  fingulorum  laicorum  per  totum  idem  regnum 
"  pro  urgentiffima  nunc  difti  regni  contra  Gallicos  neceffitate  le- 
"  vanda,  conceffimus  pro  nobis  et  haeredibus  noftris  confirmare  et 
"  firmiter  teneri  facere  Magnam  Chartam  de  libertatibus  Angliae,  et 
"  chartam  de  libertatibus  Foreftae;    et  concedere  omnibus  et  fm- 
"  gulis  ejufdem  regni  literas  noftras  patentes,   quod  diclae  oclavae 
**  levatio  non  cedet  eifdem  in  praejudicium,  fervitutem,  exhaeredita- 
"  tionem,  ufum,  vel  confuetudinem  in  futurum[/£];   Tibi  praeci- 
"  pimus — quod  fine  dilatione  aliqua  quatuor  deprobioribus  et  legali- 
"  oribus  militibus  comitatuum  tuorum,  videlicet  de  quolibet  comi- 
"  tatu  duos,  eligi, — et  eos  plenam  poteftatem  pro  ipfis,  et  tota  com- 
"  munitate  diftorum  comitatuum  habentes,  ad  Edwardum  filium 
u  noftrum  cariffimum,  tenentem  in  Anglia  locum  noftrum,  venire 
"  facias.     Ita  quod  lint  London'  ad  eundem  filium  noftrum  modis 
"  omnibus  in  octabis  SanCfi  Michaelis  proximo  futuri  ad  ultimum, 
**  chartas  fuper  confirmatione    noftra  chartarum  praedictarum,   et 
"  literas  noftras  fuper  pryedkta  conceflione  pro  ipfa  communitate  in 
"  forma  praedicla  accepturi,  et  facfuri  ulterius  quod  per  didum  filium 
'■*  et  concilium  noftrum  ibidem  fuerit  ordinatum.     Tefte  Edwardo 
"  filio  noftro,  apud  Sanclum  Paulum,  London.  15  die  Septembris, 
"  anno  regni  noftri  25."     Then  follow,  on  the  back,   the  names  of 
thofe  who  were  deputed  by  the  counties  of  Bedford  and  Bucking- 
ham [/]  ;  Edward  the  Firft  himfelf  afterwards  fealed  this  confirma- 
tion, with  the  Great  Seal  of  England,  at  Ghent,  on  the  5th  of 
November. 

Magna  Charta  confifts  of  Thirty-feven  Chapters,  which  relate  to 
things  of  fo  different  a  nature,  that  it  is  impoffible  to  reduce  the  ob- 

[k]  This  part  of  the  record  fully  explains  the  fifth  chapter  of  the  25 
Edw.  I.     [See  the  Remarks  on  that  Statute.] 

[7]  Rymer,  vol.  j.  par.  iii.  p.  189.     Hague  edit.  1745. 
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fervations,  by  way  of  comment  upon  it,  to  any  regular  order  or 
connexion.  I  mail  therefore  introduce  any  remark  I  may  have  to 
make,  by  only  printing  fo  much  of  a  chapter  (by  way  of  text)  as 
may  give  occaiion  to  the  explanatory  remarks. 

CAP.     I. 

INPRIMIS  cor.crjjlmus  Deo,  quod  ecclcjia  Anglic  ana  libera  fit , 
et  habcat  omnia  jura  Jua  Integra,  et  liber  fates  fuas  ilkfas.~\  It  is  an 
oblervation  of  Sir  G.  Mackenzie  [»;],  that  every  reign  of  the  ancient 
kings  of  Scotland  begins  with  a  provilion  of  a  fimilar  nature  in  fa- 
vour of  the  liberties  of  the  church.  The  fame  may  be  obferved  with 
regard  to  almoft  all  the  compilations  of  ancient  laws :  the  reafon 
is  obvious.  I  fhould  fuppofe,  that  the  liberties  of  the  Engli/h 
Church  hereby  infilled  upon  were  chiefly  its  immunities  from  the 
papal  jurifdiction,  which  had  been  fo  far  extended  in  the  reign  of 
Henry's  predeceffor.  Thus  likewife  the  French,  to  this  day,  infill 
upon  the  liberties  of  the  Galilean  Church  in  oppofition  to  the  pope, 
relative  to  which  du  Tillet  compiled  a  treatife  from  the  French 
archives  in  1602.  The  laborious  Prynne  hath  likewife  collected 
three  large  Folios  of  Records  to  prove  thefe  immunities  of  the  Eng- 
lifh  church;  the  greateil  part  of  the  printed  copies  of  his  fecond 
volume  was  deilroyed  by  the  fire  of  London,  fo  that  it  is  not  only 
fcarce,  but  fold  at  an  immenfe  price :  it  contains  however  many  curi- 
ous, and  valuable  records. 

CAP.     IV. 

CUSTO  S  terre  hujufmodi  heredis  non  capiat  de  terra  heredh  nifi 
rationabiles  exitus,  et  hoc  fine  deJlruStione  et  vajlo  homhium  et 
rerum. ]  From  the  expreffion  of  vajlo  hominum  et  rerum  it  appears, 
that  the  villains  who  held  by  fervile  tenures  were  confidered  as  fo 
many  negroes  in  a  fugar  plantation. 

There  is  in  the  Dialogus  de  Scaccario,  written  by  Fitz-Niel, 
bifhop  of  London,  and  treafurer  in  the  reign  of  Henry  the  Second, 
a  very  particular  defcription  of  what  mould  be  deemed  vaftum,  or 

[m]  In  his  Obfervations  on  the  Scotch  Statutes. 

wafle. 
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wafte.  "  Si  nemora  fie  excifa  fint,  ut  fubfiftens  quis  in  vix  ex- 
"  ftante  fuccifae  arboris  fiipite  circumfpiciens  qulnque  fuccifas  vide- 
0  rit,  vallum  reputabitur  [«]."  This  dialogue  hath  uncommon 
merit  as  a  literary  production  for  thofe  times. 

There  is  likewife  a  very  lingular  defcription  of  what  fhall  be 
deemed  wafte  in  the  Collection  of  the  laws  of  Ina,  in  the  Chronicle 
of  Joannes  Brompton,  published  amongft  the  Decern  Scriptores, 
"  Si  quis  lignum  truncaverit  fub  quo  triginta  porci  ftare  poffint,  xxx 
"  fol.  emendet  ad  witam." 

Wafte  is  thus  defcribed  in  an  Ordonnance  of  Philip  le  Bel,  in  the 
year  1302,  "  Ne  facent  aucun  gaft,  et  s'ily  a  aucun  arbre,  qui  ait 
«  efte  garde  pour  fa  beaulte,  ou  pour  fubftentation  de  Maifons,  qu'il 
"  foit  encore  garde  [<?],"  which  does  honour  to  the  good  tafte  of 
thofe  times  [p\. 

CAP.     VIL 

VIDUA  poft  mortetn  mar  it  i  fui  flatim  et  fine  difficult  ate  allqua 
habeat  maritagium  fuum,  nee  all  quid  det  pro  dotefud,  et  maneat  in  ca- 
pitali  mefuaglo  mar  it  i  fui per  quadraglnta  dies  pojl  obit  urn  warltiful.] 
The  Danifh  and  Swedifh  laws  [q]  fpeak  of  the  annus  luStus,  which 
is  expected  from  the  widow,  and  during  which  fhe  hath  particular 
exemptions  and  privileges ;  and  Tacitus  obferves,  that,  amongft  the 
ancient  Germans,  it  was  efteemed  fcemlnis  Iugere  honeftum ;  vlrls 
memlnijfe.  By  the  laws  of  Canute,  if  the  wife  marries  within  the 
year,  fhe  lofes  her  dower  ;  and  by  the  ancient  laws  of  Spain,  "  if  the 
"  wife,  after  the  death  of  her  hufband,  marries  again,  or  is  guilty  of 

[>z]  P.  29.  edit.  Lond.  171 1. 

[0]  "  Sciendum  autem  eft  eos  qui  arbores,  et  maxime  vites  caciderint,  tan- 
"  quam  latrones  puniri."     Caius  in  Duod.  Tab. 

It  appears  by  afpeech  of  Lord  Bacon's  againft  the  abufes  of  purveyors, 
that  thofe  who  were  to  purvey  timber  for  the  king  (even  fo  late  as  the 
reign  of  James  the  Firft),  ufed  to  extort  large  fums  of  money  by  threaten- 
ing that  they  would  otherwife  fell  trees,  which  grew  in  avenues,  or  near 
the  manfion-houfe.     Vol.  ii.  p.  150.  edit.  1765. 

[/>]  Ordonn.  Royales,  p.  1.  (Paris  1586.) 

[q]  Jus Danicum,  Hafnice,  1698.     Leges  Sueciae,  Holmicr,  1743. 
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"  adultery  during  the  hufband's  life,  fhe  forfeits  half  her  effects  to 

"  the  children  of  the  fir  ft  marriage  [r]." 

There  was  an  abfolute  neceffity  for  the  provifion  of  dower  for  the 
widow,  as  women  at  this  time  had  no  perfonal  fortune  to  entitle 
them  to  a  jointure  by  way  of  bargain  on  the  marriage.  If  they  had 
indeed  any  Irnall  portion  of  this  fort,  it  was  contrary  to  the  cuftoms 
and  laws  of  the  Northern  nations  that  the  hufband  mould  receive  it. 
"  Apud  Gothos  non  mulier  viro,  fed  vir  mulieri  dotem  aflignat,  ne 
"  conjux  ob  magnitudinem  dotis  infolefcens,  aliquando  ex  plaeida 
"  conforte  proterva  evadat,  atque  in  maritum  dominari  conten- 
"  dat  [j-]."  And  it  may  not  be  improper  here  to  obferve,  that  the 
Engliih  would  more  probably  borrow  a  law  or  inftitution  from  the 
Goths  [7]  and  Swedes,  than  any  other  of  the  Northern  nations,  as 
there  was  a  perpetual  and  conftant  alliance  between  the  two  nations, 
in  oppofition  to  the  common  enemy  the  Danes.  Thus  Olaus 
Magnus,  in  another  part  of  his  hiftory,  obferves.  "  Nunquam 
"  enim  legi  Gothorum  aut  Sueonum  reges  fponte  Angliae  bellum 
"  intulifle,  fed  quandam  cognatam  amicitiam  contra  Danorum 
"  violentiam  et  arma  confervaffe  [?/]."  It  rauft  be  admitted  how- 
ever, that  the  Danifh  law  prevailed  on  the  Eaftern  coaft  of  England, 
and  particularly  Norfolk,   Suffolk,  and  Cambridgefhire  [ia], 

[;■]  "  Si  la  moyer  depofl  la  morte  del  marito  fi  cafa  con  otro,  o  fizier  adul- 
"  terio,  la  meatad  di  todas  fos  cofas  receban  los  fijos  dela  e  del  primer  ma- 
"  rido."  Fuer.  Jufgo,  lib.  iii.  p.  1 89.  This  colle&ion  of  laws,  called  the 
Fuero  Jufgo,  is  perhaps  the  moft  ancient  in  Europe,  as  thofe  of  Linden- 
brogue  and  Baluzius  go  no  further  back  (except  in  fome  few  inftances) 
than  the  time  of  Charlemagne  ;  whereas  Villadiego,  in  his  Preface  to  the 
Fuero  Jufgo,  printed  at  Madrid  in  1600,  fays,  that  fome  of  thefe  laws  were 
then  of  more  than  a  thoufand  years  antiquity. 

[j]  Olaus  Magn.  Goth.  Hift.  p.  235. 

[/]  The  laws  of  Erick,  who  lived  in  the  twelfth  century,  were  held  in  as 
great  veneration  by  the  ancient  Swedes  and  Goths,  as  our  laws  of  Edward 
the  Confcffor  by  the  Englifh.  Olaus  fays,  "  Ad  quas  ctiam  nofixis  tempori- 
"  bus"  (viz.  the  fixteenth  century)  "  injufle  opprelii  perinde  atque  unicum 
"  innocentia;  fua;  praiidium  confugiunt." 

[u]  P.  164. 

[■w]  Script,  poll  Bedam,  607.    See  alfo  Duck,  p.  176.  One 
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One  of  the  reafons  for  the  widow  continuing  forty  days  within 
the  capital  mefTuage  was  to  prevent  a  fuppofititious  child,  which 
deceit  was  not  uncommonly  praclifed  in  thefe  times,  as  may  be  in- 
ferred from  the  old  writ  De  ventre  infpicie?ido.  Thus  like  wife  by 
the  laws  of  Hoel  Dda,  there  is  ftill  a  greater  anxiety  to  prevent  this 
impolition,  "  Foemina,  quae  fe  praegnantem  affirmaverit  tempore 
"  mortis  mariti  fui,  in  domo  ejus  manebit,  donee  conftiterit  utriim 
"  praegnans  fuerit,  vel  non ;  et  tunc,  fi  non  fuerit  praegnans, 
"  multtam  folvat  trium  vaccarum,  et  domum  et  fundum  haeredi 
"  relinquat  (VJ." 

It  is  the  fafhion  at  prefent  to  laugh  at  what  is  called  Bifoop 
Burnet's  warming-pan-Jlory ;  it  appears  however,  by  Lord  Claren- 
don's Journal  [y],  that  Queen  Anne,  then  princefs  of  Denmark, 
gave  credit  to  this  report :  and  this  impolition  was  actually  carried 
into  execution  (according  to  fome  of  the  French  chroniclers)  by  one 
of  the  ancient  queens  of  France. 

CAP.     XL 

COMMUNIS  placita  non  fequantur  curiam  nojlratn,  fed  tene- 
antur  in  aliquo  loco  certo.~]  The  bell  comment  on  this  chapter  of 
Magna  Charta  feems  to  be  the  parliamentary  expolition  by  28 
Edw.  I.  ch.  iv.  and  v.  which  fhortly  fays,  that  Common  Pleas [2] 
mould  not  be  held  in  the  Exchequer,  contrary  to  the  form  of  the 
Great  Charter.  Now  this  is  the  only  mention  made  where  Common 
Pleas  are  to  be  determined,  throughout  Magna  Charta,  and  con- 
fequently  it  mould  feem  that  the  legiflature  meant  to  prevent  the 

[#]  P.  78.  See  alfo  the  laws  of  Robert  the  Firft,  p.  34.  Reg.  Maj. 
And  for  many  regulations  to  prevent  fuppofititious  children,  fee  Fuer.  de 
Efpan.  and  likewife  Pradilld's  Suma  de  las  leyes  penales  (printed  at  Madrid 
1639),  where  the  midwives  are  ordered  to  be  whipped. 

[y]  Publifhed  by  Dr.  Powney. 

[z]  Lord  Bacon  fuppofes  that  the  Court  of  Common  Pleas  was  ere&ed  in 
the  reign  of  Henry  the  Third.   Vol.ii.  p.  378. 

C  undue 
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undue   influence  of  the  Crown  in  the  court  of  Exchequer,  which 

probahly  was  then  a  mere  court  of  Revenue  [a]. 

Prynne  [b]  cites  a  writ  at  length  of  6  Edw.  III.  by  which  that 
kino-  fixes  the  court  of  Common  Pleas  in  Ireland  to  the  city  of 
Dublin,  in  the  fame  manner  that  it  is  fixed  by  this  chapter  of  Magna 
Charta. 

It  appears  likewife,  by  the  Annah  of  Waverley,  that  the  Judges 
©£  the  King's  Bench  and  Barons  of  the  Exchequer  attended  Edward' 
the  Firft  to  Shrewsbury  in  one  of  his  expeditions  into  Wales,  and. 
continued  there  a  considerable  time  :  the  judges  of  the  Common 
Pleas,,  therefore,  continuing  at  Weftminfter,  in  confequence  of  this 
article,  of  Magna  Charta,  muft  have  been  attended  with  great  benefit 
to  the  fubjeft,  whofe  fuit  muft  have  otherwife  been  fufpended,  or 
profecuted  with  an  unnecefiary  and  extraordinary  expence  at  Shrewf- 
bury, or  fome  perhaps  more  diftant  place  from  the  capital. 

CAP.  XIV. 
L  IB  E  R  homo  non  amercietur  fro  parvo  delicto,  nifi  fecundum. 
modum  ipjins  delicti >  et  pro  magno  delicto,  fecundum  magnitudinem 
delicli,faho  contenementofao:  et  villanus  alterius  quam  nojler  eodent 
modo  amercietur,  faho  wanagio  fuo]  Selden,  in  his  Table  talk,  faysr 
that  the  word  contenementum  fignifies  the  fame  with  countenance;  as 
ufed  by  the  country  people,  when,  meaning  to  receive  a  perfon  with 
hofpitality,  they  fay,  I  will 'Jhew  you  the  beft l  countenance,  &c.  So 
that  the  meaning  of  Magna  Charta  is,  that  a  man  fhall  not  be  fo 
fined,  but  that  he  may  be  able  to  give  his  neighbour  good  enter- 
tainment. Lord  Bacon  ufes  the  word  countenance  in  the  fame 
fenfe  :  "  There  is  never  a  gentleman  that  has  over-reached  him- 
"  felf  in  expence,  and  thereby  muft  abate  his  countenance,  but  he 
u  will  rather  travail,  and  do  it  abroad  than  at  home  [Y]."  A  Spaniard, 

[a]  It  appears  by  later  ftatutes,  that  the  Barons  of  the  Exchequer  were 
not  confidered  in  every  refpeft  as  bearing  the  fame  offices  with  the  Juflices 
of  the  King's  Bench,  and  Common  Pleas.  27  Edw.  I.  ch.  ii.  3  Edw.  I.  ch.  xiv. 

[b]  Animadverfions  on  the  fourth  Inft.  p.  52. 

[c]  Works,  40'°.  vol.  ii.  p.  175. 

1  on 
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on  the  other  hand,  infifts  upon  his  horie  or  arms  not  being  taken  in 
execution,  "  N't  les  fean  tomadas  por  deudas  fus  armas,  ni  ca- 
«  vallos  [</]." 

The  Wanagium  here  mentioned,  or  what  is  neceffary  for  the  la- 
bourer and  farmer  for  the  cultivation  of  his  land,  hath  always  been 
favoured  by  the  laws  of  moil  countries.  Thus,  by  the  laws  of  Pro- 
vence, "  Item  que  per  inquifition  ou  autra  caufa,  neguna  perfona 
"  de  Provenfa  non  deia  efle  agaida  en  amies,  cavale,  buous,  ou 
«'  autras  beftias  d'arayre,  fi  non  en  defaltiment  d'autres  bens  [<>]." 
The  poinding  Averia  Caritca  is  even  criminal  by  the  law  of 
Scotland. 

The  Chronicle  of  St.  Albans  explains  the  neceffity  there  was  for 
moderating  both  amercements  and  diftrefles.  The  Commons  com- 
plained, "  quod  rex  (fcil.  Henricus)  quicquid  habuerint  in  efcu- 
"  lentis  et  potulentis  rapuit.  Rufticorum  en'nn  equos,  bigas,  vina, 
*'  viftualia  ad  libitum  cepit."  The  reprefentations  againft  this  op- 
preffion,  however,  afterwards  occafioned  the  king's  giving  a  charge 
in  perfon  to  the  Barons  of  the  Exchequer,  "  Nullus  rufticus  di- 
*'  ftringatur  pro  debitis  domini  fui,  quamdiu  dominus  habuerit  per 
*'  quod  diftringi  poffit.  Inquirendum  eft  etiam  qualiter  magnates 
*'  fe  gerunt  verfus  homines   fuos ;    at  ft  invenerint    ipfos    tranf- 

[d]  Las  Leyes  de  Navarra,  p.  226.  collected  and  printed  at  Pampeluna, 
1 6 14. 

[e]  Du  Moulin,  vol.  ii.  p.  1245.  As  this  citation  from  Du  Moulin  is  in 
the  Bafque  language,  or  the  language  fpoken  by  the  inhabitants  of  Gafcony, 
and  the  other  Southern  provinces  of  France,  I  fhall  here  fubjoin  a  tranf- 
lation  of  it,  as  it  confifts  of  a  mixture  of  French  and  Spanifh.   '  Alfo  that  by 

FerrPtier  '  inqui/ition  (Ferner's  Di&ionaire  de  droit  thus  explains  this  word,  "  In- 
"  quilition  eft  la  recherche  que  le  juge  fait  des  crimes  qui  font  venus  a  fa 
"  connoiffance  par  commune  renomee,  fans  qu'il  y  ait  aucun  denonciateur") 
'  or  on  any  other  account,  no  inhabitant  of  Provence  jhall  be  aggrieved 
'  (agaida  ufed  corruptly  for  agraviada)  in  his  arms,  horfes,  oxen,  or  other 
*  beafts  ufed  for  ploughing,  by  their  being  dijlrained,  except  they  have  no  other 
'  goods:  Du  Moulin  is  generally  ftyled  the  French  Papinian.  Gianone  how- 
ever fays,  that  he  is  a  very  inaccurate  writer,     Iftor.  di  Nap. 

C  2  **  gredientes, 
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««  gredientes,  corrigant  quatenus  poterint  [/]."  From  this  it 
appears,  that  the  tenant  was  not  only  opprelled  for  his  own  debts, 
but  likewife  for  thofe  of  his  Lord.  The  town  of  Aylefbury  held 
lands  by  the  fervice  of  keeping  the  beaits  diltrained  for  the  king's 
debts ;  which  fhews  that  thele  diilrefles  were  very  frequent,  and 
therefore  probably  often  oppreffive.  The  manor  of  Byker,  in 
Northumberland ',  was  likewife  held  by  the  fame  tenure.  The  law 
with  regard  to  amercements  is  laid  down  by  Braclon  in  the  words 
ufed  in  this  14th  chapter  of  Magna  Charta,  without  taking 
notice  of  its  depending  upon  this  ftatute,  which  feems  to  prove  that 
it  is  only  declaratory  of  the  Common  Law. 

C  A  P.     XVIIL 

S I  aliquis  tenens  de  nobis  laicam  feodum  moriatur,  et  Vicecomes 
•vet  Ballivus  nojier  oflendat  lit  (eras  nojlras  patentes  de  fummonitione 
nojiva  de  debit 0  quod  defunBus  nobis  debult,  llceat  Vlcecomiti  vel  Bal- 
llvo  nojlro  attachiare  et  imbreviare  omnia  bona  et  catalla  defunSli. 
Ita  tamen  quod  nlchil  hide  amoveatur,  donee  perfohatur  ?iobls  debl- 
tum  quod  clarum  fuerit]  As  Prynne's  collection  of  records  is  id 
voluminous  as  not  to  be  read  by  every  lawyer,  or  indeed  found  in 
his  ftudy,  I  mall  infert  Ins  Comment  on  this  1 8th  chapter  of 
Magna  Charta  in  his  own  words,  with  the  records  he  cites  in  fup- 
port  of  what  he  hath  advanced.  '  Walter  de  Merton  bifhop  of 
'  Rocheiter,  the  King's  Chancellor,  having  made  his  will  by  the 
'  king's  licence,  and  owing  feveral  debts  to  the  king  and  queen  at 
'  the  time  of  his  death,  the  king  thereupon  feized  all  his  goods  and 
4  chattels,   till  his  executors  had  put  in  good  fecurity  in  the  Ex- 

*  chequer  to  fatisfy  thefe  debts  to  him  and  his  queen ;  which  done, 

*  he  iflued  writs  to  reftore  his  goods  to  his  executors,  granted  them 

*  protections,   and  fummoned  all  indebted  to  him  into  the  Exche- 
4  quer,  fpeedily  to  pay  the  debts  they  owed,  to  enable  his  executors 

*  to  perform  his  will  by  feveral  writs  and  patents  ;    which,  becaufe 
'  they  more  clearly  expound   the  ftatute  of  Magna  Charta,  cap. 

If]  Prynne's  Rec.  vol.  iii.  in  pref. 

"  xviii. 
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«  xviii.  than  Sir  Edward  Coke's  inftitutes  and  expofition  thereof,  I 
•  fhall  here  infert  for  the  benefit  of  thofe  of  my  profeihon.      "  Rex 
"  Vic.    Suthf.  falutem.      Quia  bona;  memoriae  W.  nuper  Roffenfis 
"  epifcopus,  jam    defunclus,   nobis    ct    kariffimae    conforti   noftrae 
"  Alianorae  reginae  Angliae  in  diverfis    debitis   tenebatur    die  quo 
"  obiit,  tibi  praxipimus,  quod  omnes  terras  et  tenementa  quae  fuerunt 
"  praedicli  epifcopi  in  balliva  tua,  una  cum  omnibus  bonis  et  catallis 
"  in  eifdem  aut  alibi  in  balliva  tua  praedicla  exiltentibus,  fine  dila- 
"  tione  capias  in  manum  noftram,  et  ea  fine  aliqua  diftraclione  vel 
"  diminutione  mde  facienda,  falvo  cuftodiri  facias.      Ita  quod  nullus 
"  ad  ea  manum  apponat,  donee  aliud  inde  tibi  praeceperimus."   "  Rex 
"  \ric.   Suthf.    falutem.     Quia    bonae    memoriae   W.   nuper  Rof- 
"  fenfis  epifcopus  jam  defunfius  nobis  et  kariffimae  conforti  noftrae 
"  Alianorae  reginae  Angliae,  in  diverfis  debitis  tenebatur  die  quo  obiit, 
"  et  executores   teftamenti   fui  fnfficientem  fecuritatem  nobis  jam 
"  fecerint  de  debitis  illis,  nobis  et  praefatae  reginae  fideliter  folvendis 
"  ut  tenentur ;    tibi  mandamus,   quod   occafione   alicujus  mandati 
"  noftri  tibi  dire£ti,.de  bonis  et  catallis  di£ti  defunfti  arreftandis  occa- 
"  fione  debitorum  illorum  nullatenus  omittas,  quin  di&is  executori- 
"  bus  de  bonis  et  catallis  qviae  fuerunt  difti  epifcopi,  ubicunque  in- 
"  venta  fuerint,  in  balliva  tua  liberam  adminiftrationem  line  quolibet. 
"  impedimento  habere  facias  [g]" 

C  A  P.     XXII. 

NOS  non  tenebimus  terras  ilioram  qui  conviBi  fuerint  de  felonia, 
nifi  per  unum  annum  et  unum  diem  ;  et  tunc  reddantur  terre  ille  do- 
minis  feodorum.']  The  fame  law  prevails  in  France  with  regard  to 
the  king's  holding  the  lands  of  criminals,  and  for  the  fame  time. 
"  Les  fruits  des  immeubles  de  celuy  qui  eft  condamne  par  juftice 
"  royale  appartiennent  au  roy  pour  la  premiere  annee  exempts  de 
"  toutes  dettes,  autres  que  les  rentes  feigneuriales  et  foncieres  deues 
"  pour  la  dite  annee  :  et  outre  il  a  les  meubles  du  condamne  les  det- 
"  tes  prealablement  payees."     "  Ce  droit  eft  donne  au  roy  a  caufe 

[g]  Prynne,  vol.  iii.  p.  221. 

"  de 
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*'  de  fa  fouverainte,  et  peut-eftre  auffi  en  consideration  de  la  charge 

"  qu'il  a  de  izs&fuire  [/j]  les  proces  par  fes  officiers,  et  que  par  fois 

"  felon  les  occurences  Ton  prend  les  frais  fur  la  recepte  du  do 

"  maine  [/']."     The  addition  of  the  day  feems  to  have  been  made 

with  an  intention  of  preventing  all  difputes  about  inclufive  and 

exclufive. 

This  term  of  -a  year  and  a  day  is  likewife  ufed  in  the  Damfli  law, 
"  Si  Agricola  domum  reliquerit,  vicini  per  annum  et  diem,  quo 
*'  minus  deftruatur,  cuftodiant  [&]." 

C  A  P.     XXIII. 

OMNES  kidelli  deponantur  decetero  penitus  per  Tamijiam  et 
Medeiveyam  et  per  totam  Angl ',  nifi  per  cojleram  maris.]  Thefe 
Wears  or  Cruves  [/]  (as  the  word  kidellus  is  fometimes  tranflated) 
both  obftrucling  the  navigation  of  rivers,  and  being  the  means  of 
deftroying  the  rim,  are  frequently  prohibited  both  by  the  ancient 
Englifh  and  Scotch  ftatutes*  The  navigation  of  rivers  [«]  hath 
been  more  early  attended  to  [»]  in  all  countries,  than  the  other 
method  of  conveying  commodities  by  land  carriage  ;  and  as  moft  of 
the  countries  of  Europe  were  at  this  time  of  the  Roman  catholic 
perfuafion,  the  prefervation  of  fifh  was  neceffarily  a  greater  object 
than  it  is  at  prefent.  It  appears  by  the  old  Chronicles,  that  there 
were  Kidelli  or  Wears  anciently  below  London-Bridge,  as  well  as 
above  it:    thefe  were  not  deftroyed  till  7  Hen.  IV,   when  all  the 

[h]  We  fay  a  writ  runs. 

[/]  See  Couftume  Reformce  de  Normandie,  vol.  i.  p.  387. 

[k]  Jus  Dan.  p.  292. 

[/]  This  word  is  derived  from  the  French  word  crtte.  Eoulainvilliers 
mentions  their  great  inconvenience  in  the  Rhine  ;  vol.  i.  p.  297. 

[;n]  The  old  French  law,  collected  in  the  Inftitutes  Courumieres.lays  down 
with  precifion  the  diftinftion  between  rivers.  Gr&ffes  rivieres  ont  pour  le 
moins  14  pieds  de  largure,  les  petites  7,  et  les  ruijfeaux  3  \.  p.  55. 

[V]  Henry  the  Firlt  is  faid  to  have  joined  the  rivers  of  Trent  and 
Witham  ;  and  there  is  another  regulation  in  Magna  Charta  de  Ripariis. 
The  firll  ftatutc  which  relates  to  the  highways  is  1 3  Edw.  I.  ch.  v. 

Wears, 
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Wears,  from  Stanes  to  the  Medvvay,  were  removed  [0].  The 
archbiihop  of  Canterbury  gave  great  opposition  to  this,  who  proba- 
bly owned  fome  of  thefe  Wears,  and,  from  his  influence,  had  pre- 
vented this  chapter  of  Magna  Charta  from  being  put  in  execution 
till  that  time. 

The  Wears,  befides  other  inconveniences,  prevented  flotes  of  wood 
from  coming  down  the  rivers,  which  muft  have  been  very  fenfibly 
felt  formerly  in  this  country,  as  coals  were  little  ufed.  This  right 
of  floating  wood  down  a  river  makes  a  considerable  head  of  German 
law,  under  the  name  of  Jus  gratiae  die  flot-oder  flot-gerechtich- 
fefts  0]. 

The  pulling  down  Kidelli  is  one  of  the  articles  given  in  charge 
at  the  court  of  Eyre  [gj.. 

CAP.     XXV. 

UNA  menfura  vinifit  per  tot  urn  regnum  nojirum,  et  una  menfura 
cervifie,  et  una  menfura  bladi,  fcilicet  et  una  latitudo  pannorum-.  De 
ponderibus  verojit  ficut  dc  menfuris.]  It  is  remarkable,  that,  in  the 
old  Scotch  laws,  the  meafure  of  Caithnefs  is  referred  to  as  a  Standard, 
which  was  probably,  from  its  Situation,  the  moft  uncivilized  part  of 
the  country  [r]. 

It  is  a  very  early  regulation  in  all  the  laws  of  Europe,  that  there 
ihould  be  a  Standard  of  one  meafure  throughout  the  kingdom  [j]. 
This  is  likewife  very  frequently  injoined  by  fubfequent  laws,  and 
which  appear  never  to  be  carried  into  execution.     Montefquieu  [t\ 

[0]  Stow,  p.  333. 

[j>]  Krebs  de  Jure  Ligni  et  Lapidum,  p.  418.  Goals  were  firft  ufed  in 
London  in  the  reign  of  Edward  I,  and  the  fmoak  was  fuppofed  to  corrupt 
the  air  fo  much,  that  he  forbad  the  ufe  of  them  by  proclamation.  StoweV. 
London,  vol.  i.  p.  2. 

[?]  Fleta,  p.  25. 

[/-]  See  the  Laws  of  David  II".  ch.  xiv. 

[j]  Henry  I  made  this  Standard  (for  a  yard}  to  be  taken  from  his  own 

irm  ;  and  one  of  the  chronicles  fays,  that  he  was  magni  et  proceri  corporis. 

[/]  Lfprit  des  Loix. 

fay>, 
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lays,  7/  is  the  mark  of  a  little  mind  in  a  legijlator  to  attempt  regu- 
lalims  of  this  kind;  but  he  fliould  rather  have  faid,  that  it  does 
not  fhew  wifdom  in  a  legiflator  to  attempt  what  appears,  by  long- 
experience,  to  be  impracticable,  though  in  theory  it  feems  to  be  at- 
tended with  no  great  difficulties,  and  much  to  be  defired  for  general 
convenience.  With  us  it  hath  been  attempted  by  at  leaft  fix  dif- 
ferent ftatutes,  all  of  which  have  proved  ineffectual. 

It  appears,  by  Fabian's  Chronicle,  to  have  been  now  the  cuftom 
to  hang  the  fcales  in  fuch  a  manner,  that  the  buyer  was  to  have 
an  advantage  of  10  or  12  pounds  in  a  hundred :  there  was  about 
this  time,  however,  a  regulation  made  by  the  corporation  of  Lon- 
don, that  the  fcales  fhould  hang  even,  and  that  the  buyer  fliould 
be  entitled  to  an  allowance  only  of  4  lb.  This  regulation,  rea- 
fonable  as  it  was,  they  were  obliged  to  defend  before  the  king  in 
council. 

CAP.     XXIX. 

NULLUS  liber  homo  capiatur  vel  imprifonetar  aut  dijfeifetur 
de  libera  tenement 0  fuo,  <vel  libertafibus,  vel  Uberis  confuetudinibus 

fuis,  aut  utlagetur,  aut  exulet,  aut  aliquo  modo  dejlruatur:  necfuper 
cum  ibimus,  nee  fuper  eum  mitt  emus,  nifi  per  legale  judicium  parium 

Juoruniy  i) el  per  legem  terre.  Nulli  vendemus,  nulli  negabimus  aut 
diff'ercmus  reSlum  vel  ju/iitiam.]  Much  hath  been  written  upon 
the  antiquity  of  the  trial  by  jury  in  England,  and  whether  the  fame 
form  of  trial  hath  been  ufed  in  other  countries.  It  is  clear  by  the 
Regiam  Majejlatem  \u~\  (which  in  moft  particulars  is  the  fame  with 
our  Glanville),  that  this  trial  was  ufed  in  Scotland,  in  civil  matters, 
fo  early  as  David  the  Firit,  who  began  his  reign  in  1 124.  "  When 
"  the  twelve  royal  men  compeer  and  pafs  upon  the  aflize,  they  fhall 

[u]  This  book  is  confidered  as  authentick  by  Sir  Edward  Coke,  and  moft 

of  the  writers  upon  the  Scotch  law,  except  Craig,  whofe  opinion  Macdoual 

ftrongly  combats.     Since  the  former  edition,  I  have  been  honoured  with  the 

.communication  of  an  ingenious  treatife,  which  contains  ftrong  intrinfick 

proofs,  that  the  Regiam  Majejlatem  is  copied  from  Glanville. 

"  proceed 
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-"  proceed  and  try  qhuilk  of  the  parties,  the  perfewer  or  the  de- 
•*'  fendant,  hath  beft  richt  to  the  londs  clamed  [*»]." 

It  appears  from  Olaus  Wormius  [x],  that  the  trial  by  twelve 
men  was  firft  introduced  into  Denmark  by  Regnerus,  furnamed 
Lodbrog,  who  began  to  reign  in  the  year  820  ;  and  from  whom 
Ethelred  is  faid  to  have  borrowed  this  inftitution.  Pontoppidan  [y] 
fays,  "  Defiit  apud  nos  duodecimvirale  hoc  judicium,  remanentibus 
«'  tamen  ejufdem  veftigiis,"  and  they  are  called,  in  the  Danifh  law, 
Sande  Mcznd,  i.  e.  Viri  veraces.  The  material  difference  between 
thefe  twelve  judges,  and  an  Englifhjury,  confifts  in  this;  that  the 
Englifh  jury  is  only  impanelled  for  the  decifion  of  a  particular  caufe, 
whereas  thefe  twelve  judges  in  Denmark  determine  all  caufes,  within 
the  jurifdidion  of  their  court.  It  is  not  improbable,  that  our  jury 
formerly  decided  all  caufes  within  a  certain  diftricl:,  without  the 
affiftance  of  a  judge,  as  queftions  were  not  then  fo  intricate  as  they 
are  at  prefent :  and  we  are  very  much  in  the  dark,  about  their  man- 
ner of  proceeding,  till  the  time  of  Edward  the  Second,  when  the 
year  books  begin.  It  is  much  to  be  lamented,  that  we  have  not  a 
collection  of  the  cafes,  which  Chaucer  fays,  his  man  of  law  carried 
in  his  head : 

"  In  Termes  had  he  cafe  and  domes  al 
"  That  fro  the  time  of  Kinge  Williame  was  fall.*' 
as,  going  further  back,  they  muft  have  necefTarily  thrown  infinite 
light  upon  queftions  of  this  fort. 

There  is  a  paflage  in  Clarke's  Preface  to  the  Laws  of  Hoel  Dda, 
which,  at  the  fame  time  that  it  fhews  this  method  of  trial  was  in 
ufe  amongft  the  Welfli,  accounts  in  fome  meafure  for  the  un>- 
animity  required  from  the  petit  jury,  and  which  is  not  required 
from  the  grand  jury.  His  words  are  thefe :  "  Sacramentum  mi- 
"  nus,  vel  (ut  cum  Wallis  loquar)  Llw  rheithivr  nod,  juramen- 
"  turn  compurgatorum  inferiorum,  hoc  erat ;  cum  homines  non  in* 
"  genui  jurabant  fe  credere  juramentum  accufati  efle  verum  :  facra- 

[w]  This  is  cited  from  Skene's  tranflation  of  the  Regiatn  Majeftatem. 

[a]  Mon.  Dan.  lib.  i.  ch.  x.  p.  72. 

[y]  Gefta  Dauorum  exua  Dauiam.  Hafcia?,  1740. 

D  "  mentum 


••8  OBSERVATIONS    ON 

4i  men  turn  alteram,  Llw  rheithivr  avail,  cum  homines  ingenui 
"jurabant,  fibi  verifimilius  videri,  quod  accufatus  ante  juraverat. 
"  In  inferior!  genere,  fi  unus  folummodo  compurgatorum  juramen- 
"  turn  dctreetaverit,  reliquorum  teftimonium  nihil  valuit ;  in  al- 
"  tero,  licet  pars  tertia  jurar^  noluerit,  tamen  fecundum  beffem  judi- 
"  catum  eft:  ad  abnegandum  idem  delictum,  eodem  numtro  utriuf- 
"  que  generis  compurgatorum  faepius  utebantur,  quod  unice,  probat, 
"  hanc  majoris  minorifque  facramenti  diftinclionem  a  confacramen- 
"  talium  numero  oriri  non  poffe  :  et  quod  magis  fuadet  erraffe  in  hac 
ic  re  Hickefium,  apud  Anglo-Normannos  a  multis  retro  feculis  lu- 
"  culenta  funt  hujufce  moris  paululum  immutati  veftigia.  In  judi- 
"  cum  itinerantium  curiis,  quas  grandes  ajjizas  vocamus,  ubi  cri- 
"  minales  provincialium  acliones  expediuntur,  de  eodem  delicto  duo 
"  conltituta  funt  ad  veritatem  inquirendam  juratorum  genera,  qui 
"  fub  majoris  minorifve  juratae  nomine  diftinguuntur.  Plis,  nifi 
"  in  eandem  omnes  fententiam  concefferint,  verediclum  five  refpon- 
"  fum  apud  judicem  proferre  non  licet ;  illis  licet,  fi  vel  duodecim 
"  confenferint.  Ex  hoc  veteri  compurgatorum  inftituto  emanafle 
"  demum  duodecimviratus  judicium,  nee  ab  eo  (ut  cenfuit 
"  Hickefius)  toto  coelo  differre,  quae  dicta  funt,  nullum  dubi- 
"  tandi  locum  videntur  reliquiffe  [2]."  There  is  a  record  in  the 
Appendix  to  the  fecond  volume  of  Dr.  Brady's  Hiftory,  which 
gives  the  whole  form  of  the  judgment,  with  the  intervention  of  a 
jtiry,  in  the  time  of  Charlemagne. 

The  unanimity  of  the  twelve  jurors  in  their  verdict  muft  be  ad- 
mitted to  be  a  very  Angular  inftitution.  It  fhould  feem  that  the 
reafon  for  requiring  this  unanimity,  at  leaft  in  criminal  profecutions,. 
arofe  from  compaffion  to  the  prifoner  who  was  to  be  tried ;  againft 
whom,  if  the  offence  was  not  proved  beyond  all  poffibility  of  doubt 
in  the  moft  fcrupulous  juror,  it  was  thought  to  be  erring  on  the 
merciful  fide,  that  this  fingle  veto  fhould  acquit  him.  Another 
reafon  for  this  unanimity  might  poffibly  have  arifen  from  attaints 
being  frequently  brought  in  ancient  times  againft  juries,  to  which 
punifliment  every  juror  was  liable :    as  each  individual,  therefore, 

[>]  P.  xiv. 

might 


M  A  G  N  A     C  H  A  11  T  A.  i9 

might  be  fubjeft  to  the  heavy  punifliment  enfuing  upon  a  con- 
\  iction  in  fuch  a  profecution,  it  might  be  reafonable  that  each 
mould  have  a  power  of  diflenfing,  and  not  be  concluded  by  the 
opinion  of  others.  The  firft  of  thefe  reafons  may  account  for  the 
neceflary  unanimity  in  criminal  caufes,  and  the  latter  in  thofe  of  a 
civil  nature,  in  which  cafes  only  the  profecution  of  attaint  took 
place. 

In  the  time  of  Henry  the  Third,  it  mould  feem  (from  a  paffage 
in  Brac'ton)  that  this  unanimity  was  not  required  from  the  lirlt 
twelve  who  were  impanelled.  "  Contingit  etiam  multotiens  quod 
"  juratores  in  veritate  dicenda  fibi  fint  contrarii,  ita  quod  in  unam 
"  declinare  non  poffunt  fententiam,  quo  cafu  de  connTio  curias  af- 
"forcietur  affifa  (i.  e.  the  ?mmber  of  jurors  foall  be  increafedj, 
"  ita  quod  apponantur  alii,  juxta  numerum  majoris  partis  quas  dif- 
"  fenferit,  vel  faltem  quatuor,  vel  fex,  et  adjungantur  aliis  [a]." 
This  continued  like  wife  to  be  the  practice  in  the  next  reign,  when 
Fleta  is  fuppofed  to  have  been  written,  "  Si  autem  juratores  fibi 
"  invicem  fuerint  contrarii,  quia  in  unam  non  poterunt  ire  fenten- 
"  tiam,  in  eleSlione  jiijliciariorum  erit  vel  afjifam  afforciare  per  alios, 
"  dum  tamen  fummonitos  juxta  majorem  partem  diffentientium, 
"  vel  eofdem  juratores  compel/ere  ad  coiicordiam,  quod  vicecomes 
"  videlicet  ipfos  fine  cibo  et  potu  cuftodiri  faciat,  donee  unanimes 
"  fuerint  vel  Concordes  [£]."  This  paffage  fhews,  that  the  judge 
had  a  power  of  infifting  upon  the  unanimity  of  the  firft  jury  im- 
panelled ;  and  as  it  was  probably  found  (when  new  jurors  were 
added),  that  it  was  in  reality  the  trouble  of  trying  the  caufe  over  a 
feeond  time,  and  fo,  totics  qucties,  at  laft  for  the  greater  difpatch  of 
bufinefs,  they  infifted  in  all  cafes  upon  the  unanimity  of  a  jury. 
There  are  perhaps  many  Englishmen,  and  even  lawyers,  who  do  not 
know,  that  in  Scotland  the  unanimity  of  a  jury  is  not  required  (ex- 
cept in  revenue  caufes  before  the  court  of  Exchequer),  and  that  the 
chancellor  or  foreman  gives  the  verdict  upon  a  majority  of  a  fingle 
juror:  they  therefore  confift  of  an  odd  number,  viz.  fifteen,  and 
are  chofen  out  of  five  and  forty  returned  by  the  Sheriff;  the  panncl 

[V]  Bratt.  lib.iv.  ch.  xk.  [£J  Fleta,  lib.  iv.  cji.  ix. 

V  2  or 
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or  criminal  having  a  right  to  challenge,  as  by  the  Englifh  law.  We 
find  that  the  Jury's  confifting  of  an  odd  number  is  a  very  ancient 
regulation  of  the  Scotch  law.  "  Such  as  be  accufed  of  any  crime 
*'  that  deferves  death,  let  them  pafs  by  the  fentence  of  feven  honefr. 
44  men,  or  elfe  nine,  eleven,  or  fifteen  [<:]."  Fabian,  in  his  Chronicle, 
gives  a  very  particular  account  of  the  mayor  and  aldermen  of  Lon- 
don, claiming  privileges  in  the  reign  of  Henry  the  Third,  viz.  that 
for  a  trefpafs  againft  the  king,  a  citizen  fhould  be  tried  by  twelve  of 
his  citizens  ;  for  murder,  by  thirty  citizens  ;  and  for  trefpafs  againft  a 
ftranger,  by  the  oath  of  fix  citizens,  and  himfelf:  is  it  poffible  to 
contend  after  this,  that  the  trial  by  twelve  jurymen  was  thoroughly 
eftablifhed,  or  are  there  any  paffnges,  in  the  old  hiftorians,  which 
clearly  prove  it  to  have  been  fo  eftablifhed,  before  the  time  of  Henry 
{he  Third  ? 

The  latter  part  of  this  chapter  of  Magna  Charta  is  calculated  to 
prevent  abufes  in  the  crown  with  regard  to  the  adminiftration  of 
juftice.  It  was  ufual  to  pay  fines  anciently  for  delaying  law  proceed- 
ings ;  this  fometimes  was  extended  to  the  defendant's  life ;  fometimes 
fines  were  payed,  to  expedite  procefs  and  to  obtain  right  \_d~\ :  and  in 
fome  cafes,  the  parties  litigant  offered  part  of  what  they  were  to  re- 
cover, to  the  crown.  Madox  [e~\  collects,  likewife,  many  inftances 
of  fines  for  the  kings  favour  ;  and  there  is  a  particular  inftance,  of 
the  dean  of  London  paying  twenty  marks,  as  a  fine  to  the  king, 
that  he  might  affift  him  againft  the  bifhop,  in  a  law  fuit. 

To  the  honour  of  the  very  pure  adminiftration  of  juftice  in  this 
country  (at  leaft  fince  the  Revolution),  we  can  hardly  fuppofe  fuch 
a  practice  to  be  avowed   and   eftablifhed  in  a  civilized    country. 

\c\  Law  of  Kenneth,  mentioned  by  Boethius  (Hollinfnead's  tranflation). 
This  law  varies  indeed  from  the  ftatute  of  David  the  Firft  before-cited  ; 
but  is  more  ancient,  and  relates  to  the  trial  of  a  criminal,  whereas  the 
other  relates  to  a  civil  attion.. 

\d~\  The  county  of  Norfolk  (always  reprefented  as  a  litigious  county,  in 
fo  much  that  the  number  of  attornies  allowed  to  pra&ife  in  it  is  reduced, 
by  a  ftatute  of  Henry  the  Sixth,  to  eight)  payed  an  annual  compofition  at 
the  Exchequer,  that  they  might  be  fairly  dealt  with.  Madox's  Hiff 
Lxchcq.  p.  205. 

[e]  I Iiflory  of  the  Exchequer,  But 
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But  it  inuft  be  remembered,  that  Charles  the  Second,  in  appeals  to 
the  houfe  of  lords,  ufed  to  go  about  whilft  the  caufe  was  hearing, 
and  folicit  particular  lords,  for  appellant  or  refpondent  [f] :  and 
England  is  perhaps  the  only  country  in  Europe,  where  the  judges 
are  not  foliated ;  and  in  the  face  of  the  fun  [g]. 

CAP.     XXX. 

O  MNES  mercatores,  niji  publice  antea  prohibiti  fuerint ,  habeant 
falvum  et  fecurum  conduftum  exire  de  Angl ',  et  venire  in  Angl',  et 
morari  et  ire  per  Angl' ,  tarn  per  terrain  quam  per  aquam,  ad  emend' 
et  vendend'  fine  omnibus  toltis  mails,  per  antiquas  et  reftas  confue- 
tudines.]  Montefquieu  much  commends  the  national  humanity  of 
this  article  of  Magna  Charta,  the  lefs  to  be  expected  from  us  as 
iflanders,  who,  like  the  inhabitants  of  Ithaca  in  the  time  of  Homer, 
are  always  reprefented  as  hofpitibus  feri  : 

Ou  yd%  £enx;  c'los  fut>C  dvSga-Trxs  uyi^opjai, 

Ov<T  dyx7ra£piA£voi  (pt^iatr    eg  *'  aXhohv  saQoi.  Horn.  Od> 

By  an  ancient  law  of  the  Wifigoths,  merchant  ftrangers  are  not 
only  to  be  well  treated,  but  tried  by  their  own  laws  \b\  By  the 
Saxon  law,  "  Quinetiam  fi  maris  acta  tempeftatibus  ad  domicilium 
"  aliquod  illuftre,  ac  pacis  beneficio  donatum,  navis  appulerit 
"  inimica,  nautae  ac  res  illorum  omnes  augufta  pace  potiuntor  [/]." 

The  plunder  of  (hipwrecked  goods  is  likewife  made  capital,  in- 
the  year  1221,  by  a  law  of  Sicily  [/£] :  it  is  rather  to  our  reproach,, 
that  the  fame  offence  hath  not  been  made  capital  with  us,,  till  the. 
firft  year  of  the  late  king. 

There  is  a  law  in  Lindenbrogue's  collection,  which  does  great  ho- 
nour to  the   ancient    Bavarians  in  protection   of  foreigners    and 

]f]  Burnet's  Hiftory. 

[g]  It  likewife  appears  by  many  letters  written  by  the  Duke  of  Bucking- 
ham to  Lord  Bacon,  that  lie  folicited  the  Chancellor  in  particular  caufev. 
It  muft  be  owned  however,  that  the  recommendation  is  guarded,  and  fuch 
as  might  be  expe&ed  from  an  able  minifter,.and  man  of  the  world. 

[/>]  Fuero  Jufgo,  lib.  ii.  p.  436,. 

[i]  LI.  iEthelr. 

[i]  Pragmatics  Regni  Sicilian   Panormi,  1637,  Arajrga:\ 
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ftrangers*  "  Si  autem  aliquis  tarn  pnefumptuofus  fuerit,  ut  pere- 
"  grinis  nocere  volucrlt,  xiv  fol.  mulctetur.  Deus  nam  dixit,  Pere- 
"  grinwn  et  pauperem  non  contrijlabis  de  rebus  y?//j[/]."  On  the 
contrary,  the  ftranger  had  not  the  fame  protection  from  the  Welih 
laws.  "  Tres  funt  homines,  quibus  multa  pro  injuria  eis  illatanon 
"  debetur  ;  fcilicet  furiofus,  alienigena,  et  leprofus  [*]." 

It  may  be  faid,.  to  the  honour  of  humanity,  in  every  part  of  the 
globe  where  any  fort  of  civil  policy  or  fettled  government  is  eita- 
blifhcd,  that  the  making  prifoners  thofe  who  are  fhipwrecked  on 
their  coaits  is  peculiar  to  Japan  [«].  And  this  regulation  (barbarous 
as  it  is)  feems  to  have  arifen  from  the  total  exclufion  of  Foreigners 
fince  the  expulfion  of  the  Portugueze,  who  attempted  to  alter  the 
tltablilhed  religion  of  the  country,  as  their  ports  before  this  were  open. 

CAP.     XXXIV. 

NULLUS  capiatur  aut  imprifonetnr  propter  appellum  femine  de 
?norte  alterius,  quam  viri  fui.  J  Appeals  are  fo  much  difufed  at 
prefent,  that  we  may  be  apt  to  conceive,  that  no  regulations  with 
regard  to  them  can  be  of  any  great  conftitutional  importance ; 
there  were  reafons,  however,  to  profecute  offences  in  this  manner, 
rather  than  by  indictment,  which  do  not  hold  at  prefent.  One  of 
the  methods,  by  which  not  only  the  kings  of  England,  but  of  other 
parts  of  Europe,  raifed  money  at  this  time,  was  by  pardoning  crimes 
for  confiderable  funis  of  money  ;  which  appears  by  the  many  ancient 
laws  reftraining  this  molt  excellent  and  humane  prerogative  as  it  is 
now  exercifed.  The  ancient  punifhment  for  murder  was  a  were- 
gild[o\,  payed  as  a  fatisfaction  to  the  neareit  relation  ;  and  it  was 
therefore  a  moft  crying  abufe  of  power  in  the  king,  not  only  to 

[I]  Lindenb.  p.  412.  Ye  Jh  all  not  vex  a  ftranger,  nor  cpprefs  him\  for  ye 
were  ft  rangers  in  the  land  of  Egypt.  Exod.  xxii.  2  1. 

[m]  Leg.  Hoel  Dda,  p.  330. 

[//]  See  Kempf.  in  Append,  p.  53,71,72. 

[0]  Uno  enim  infelici  cafu  duos  de  medio  tolli  non  ferebant.  There  are 
mod  minute  regulations  with  regard  to  the  appeal  for  murder,  in  les  ajffes 
dc  Jetufalem. 

pardon 
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pardon  this  moll  heinous  crime,  but  to  grant  this  pardon  for  what 
otherwife  mould  have  been  payed  to  the  relation  who  profecuted. 
It  is  in  this  fenfe  (I  mould  apprehend)  that  Lord  Chief  Juftiee  Holt 
hath  fomewhere  called  an  appeal,  a  moji  noble  birthright  of  an  Eng- 
HJhman,  becaufe  it  is  a  right  which  the  crown  cannot  deprive  him 
of.  Braclon,  an  almoft  contemporary  cxpofitor  of  this  ftatute, 
fa  vy  that  the  appeal  given  to  a  woman  is  confined  to  the  death  of  her 
hufband  inter  bra.hia  fua  interfefti — fi  de  vi/'u  loquatur:  the  oc- 
cafion  of  which  relfriftion  feems  to  be  that,  when  a  woman  profe- 
cuted, the  appellee  loft  his  right  of  defending  hiinfclf  by  combat. 

There  are  regulations  with  regard  to  appeals  in  many  ancient 
laws  of  Europe.  Thus  by  the  Danifh  law,  jus  accufandi  ex  hoc 
delicto  haredibus  proximis  cotnpetit  [/>]."  So  likewife  by  the  an- 
cient law  of  Scotland,  "  It  is  to  wit,  that  In  the  plea  anent  murder, 
"  the  wife  may  be  admitted  to  accufe,  becaufe  the  man  and  his  wife 
"  are  but  one  flefh  [y]."  In  other  cafes,  as  by  the  Danifii  law,  the 
near  eft  of  blood  is  to  appeal. 

CAP.     XXXVI. 

NE  C  liceat  de  cetero  alicuidare  t  err  am  fuam,  &<;.]  Wachter  \f\ 
gives  this  account  of  this  very  lingular  expreffion  of  Mortmain, 
which  is  ufed  in  moft  of  the  ancient  laws  of  Europe.     "  Manus 

[p~\  Leg.  Dan.  Ub.'vi.  ch.  vi.  art.  3. 

\f\  A<Sts  Jam.  I.  Upon  this  citation  from  a  Scotch  ftatute,  it  may  not  be 
improper  to  take  notice  of  the  different  methods  of  palling  a  Scotch  aft 
of  parliament,  from  thofe  Iteps  or  ceremonies  through  which  an  Englifh, 
ftatute  palfes  before  it  becomes  an  obligatory  law.  About  twenty  days 
before  the  holding  of  the  parliament,  proclamation  was  made  to  deliver  in- 
to the  king's  clerk,  or  regifter,  all  bills  to  be  exhibited  that  feflion. 
Then  only  fuch  as  I  allow  of  are  put  into  the  chancellor' 's  hands  to  be  pro- 
pounded to  parliament  ;  and  after  this,  before  I  put  my  fcepter  to  a  law,  I 
order  what  I  pleafe  to  be  erafed.  Surely  this  amounts  in  me  to  a  negative 
voice.  King  James  the  Firft's  Speech  at  Whitehall  to  the  parliament. 
King  James's  Works,  p.  523. 

[r]  Gloffarium   Germanicum,  printed  at  Leipfic,  1738,  in   the  article 

ToDTEHAND. 
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mortua  per  fynecdochen  eft  perfoua,  cujus  vires  ad  agendum  vel 
pneftandum  defecerunt,  idque  vel  naturaliter,  vel  civiliter.  Et 
"  inde  manus  mortua  dlcuntur  ecclefiie,  et  collegia  facra,  non  alia 
"  certe  de  causa  quam  quod  ea  corpora  (ratioue  immobilium  bono- 
"  rum,  five  vetuftiffimi  privilegii)  exempta  font  a  civilibus  oneri- 
"  bus ;  et  clerici  habent  manum  mortuam  ad  omnia  reipublicae 
"  munera  torpentem." 

In  the  next  century,  the  giving  of  land  to  the  clergy  became  fub- 
ject  of  fatyre  ;  for  we  find  in  Piers  Plowman's  Vifion, 

"  The  Friars  followed  folke  that  were  rich, 
"  And  folke  that  were  poor  at  little  price  they  fet; 
«'  And  no  Cors  in  the  Kirke  yard  ne  Kirke  was  buried, 
"  But  quick  he  bequeath' d  them  ought,  or  quit  part  of  his  debt." 
And  Chaucer  fays  of  a  fryar, 

"  Full  fweetly  heard  he  confeffion, 

**  And  pleafant  was  his  abfolution, 

"  He  was  an  eafy  man  to  give  pennance, 

"  There  as  he  wift  to  have  a  good  pittance." 

Nor  was  this  fatyre,  on  the  rapacioufnefs  of  the  clergy,  confined 
to  England  (always  reprefented  as  a  country  of  libertinifm) ;  for  the 
famous  Jehan  de  Mehun,  author  of  the  Romaunt  of  the  Rofe, 
left  to  a  monaftery  in  France,  a  cheft  filled  with  nothing  but  vetches ; 
and  the  friars,  enraged  at  the  ridicule  and  difappointment,  would 
not  fuffer  him  to  have  Chriftian  burial  [/]. 

CAP.     XXXVII. 

IN  cujus  ret  tejlimonium  &c.  ]  Such  a  number  of  witneffes  be- 
ing found  inconvenient  in  atteftation,  Mabillon  fays,  "  Lapfo  tem- 
"  pore,  inventa  eft  ab  Anglicanis  regibus  compendiofior  via,  ut  non 

[s]  Annales  d'Acquytayne,  Paris,  1537.  This  Jehan  de  Mehun  likewife 
tranflated  Boechius  De  confolatione  Philofophia;  into  French  ;  and  it  is  pro- 
bable that  Chaucer,  as  he  tranflated  the  Romaunt  of  the  Rofe,  likewife 
tranflated  Boethius  from  the  French  tranflation,  -which  was  very  commonly 

pra&ifed  at  the  revival  of  letters. 

I  "  alii? 


MAGNA    CHART  A.  25 

"  aliis  teftibus,  quam  tefte  rege  ipfo  uterentur ;  hujufce  ritus  ori- 
"  ginem  Richardo  Primo  antiquiorem  efle  non  puto,  cujus  com- 
"  plures  litenefub  hac  forma  reperiuntur  [a]."  This  might  not  be 
thought,  however,  an  atteftation  of  fufficient  folemnity  to  the  Great 
Charter,  though  Richard  might  have  confirmed  instruments  of  lels 
confequence  in  that  more  compendious  manner. 

Some  laws  of  different  countries  of  Europe  have  been  mentioned 
in  the  preceding  notes  and  comment  upon  Magna  Charta.  In  or- 
der not  to  fwell  thefe  obfervations  unneceffarily,  I  have  thought  it 
more  proper  to  referve  for  the  conclufion  fome  laws  of  the  French' 
parliament,  whilft  it  continued  to  have  that  freedom  which 
Boulainvilliers  hath  fo  clearly  proved  it  was  anciently  poffeffed  of, 
at  the  fame  time  that  he  pathetically  laments  his  countrymen  had 
not  the  fame  fpirit  in  preferving  their  juft  rights,  as  our  anceltors 
have  fo  nobly  exerted.  And  I  fhall  firft  give  an  ordinance  of 
Lewis  the  Eighth,  in  the  year  1223,  from  which  it  will  appear,  that 
the  French  parliament  at  that  time  was  conftituted  nearly  in  the 
fame  manner  with  that  of  England. 

"  Louis  &c.  Scachez  que  par  la  volonte  et  confentement  des 
"  Archeveques,  Eveques,  Comtes,  Barons,  et  Chevaliers  du  Royaume 
"  de  France,  Nous  avons  fait  etabliflement  fur  les  Juifs,  lequel  ont 
"  jure  d'obferver  ceux  dont  les  noms  enfuivent. 

"  Guillaume  Eveque  de  Chalons. 

"  Le  Comte  de  Perche. 

44  Philippe  de  Boulogne. 

"  Robert  de  Courtenay  Bouteiller  de  France. 

"  Mathieu  de  Montmorency  Connotable. 
"  Remarquez  que  voici  une  conftitution  generalc,  etablie,  non  par 
"  la  volonte  abfolue  du  Roi,  mais  diiVinftement  par  celle  des  Comtes, 
44  Barons,  et  Chevalerie  du  Royaume  [w]." 

In  the  following  reign  of  Phillipe  le  Bel,  many  of  the  different 
provinces  of  France  (and  amongft  the  reft  of  Normandy)  obtamed 

\ji~\  De  re  dipl.  p.  160. 

[ij/j  Boulainvilliers,  Etat  de  la  France,  vol.  iii.  p.  56. 

E  Hkewifc 
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likewife  charters  and  conceffions  from  the  king,  which  may  be  pro- 
perly ftyled  Charta  Libcrtatum  ;  and  one  of  them  indeed  Boulain- 
vjlliers  expreily  calls  the  French  Magna  Charta.     In  the  Norman 
charter  (if  I  may  fo  call  it)  there  are  two  points  innfted  upon  and 
allowed  by  the  king,  which  exactly  agree  in  fubftance,  and  indeed 
expref  Hon,  with  the  twenty  ninth  chapter  of  Magna  Charta,  viz.  that 
all  nobles  mall  be  tried  par  leurs  Pairs  (per  Pares)  ;  and  that  all 
caufes  fhall  be  determined  par  la  loy  die  Pays  (per  legem  Terra). 
Thefe  laws,  as  they  are  made  fo  very  near  the  time  of  our  Magna 
Charta,  and   by  the   fame   perfons,  viz.   the  powerful  nobles  and 
t>arons  in  both  kingdoms,  feem  to  be  expofitory  of  each  other ;  and 
I  mould  therefore  conceive,  that  the  trial  per  Pares,  in  the  twenty 
ninth  chapter  of  Magna  Charta,  was  meant  chiefly  to  relate  to  the 
trial  of  the  Barons  by  their  Peers,  though  it  hath,  fortunately  for 
the  liberties  of  this  country,  been  expounded  to  extend  to  the  trial, 
of  all  perfons  by  a  jury.     It  feems  very  extraordinary,  that  we  have 
not,  after  this  29th  article  of  Magna  Charta,  more  frequent  accounts 
in  the  early  part  of  the  Englifh  hiftory  of  Peers  being  tried  either 
by  their  peers,  or  a  jury.     The  earl  of  Gloucefter  was  executed,  in 
the  time  of  Edward  the  Second,  without  any  fuch  regular  trial  [x]. 
As  were  alfo  the  Lords  Haftings  and  Ry  vers,  in  the  reign  of  Richard 
the  Third  [y]. 

[x]  Brady,  vol.  iii.  p.  160. 

[y]  Collier's  Eccl.  Hilt.  vol.  i.  p.  687.  Notwithstanding  this  29th 
article  of  Magna  Charta  was  chiefly  intended  to  prevent  the  undue  in- 
fluence of  the  crown  in  the  trial  of  a  peer,  it  turned  out  afterwards  to  be 
the  great  caufe  of  their  oppreflion,  as  before  the  ftatute  of  William 
the  Third,  which  dire&s  all  the  Lords  to  be  fummoned,  a  peer  of  England 
was  the  only  fubjeft  of  this  country  who  had  not  a  fair  and  indifferent 
trial.  It  feems  to  be  a  very  extraordinary  conftrucbon  of  this  ftatute,. 
which  is  rather  infinuated,  than  contended  for  by  Mr.  Juflice  Fofler, 
in  his  treatife  on  Treafon,  that  the  Spiritual  Lords  need  not  be  fummoned 
under  the  words  all  who  have  a  right  to  fit,  and  vote  in  Parliament,  which 
I  apprehend  to  have  meant  only  the  making  it  unnecefl'ary  to  fummon 
Peers  who  were  minors,  or  profefled  papifts.    As  for  the  Bilhops  ufually 

It 
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It  mu ft  be  faid  (to  the  honour  of  the  French  barons),  that  thefl 
are  fome  moft  material  provifions,  in  favour  of  liberty  and  the  rights 
of  the  fubjeft,  which  are  not  to  be  found  in  Magna  Charta.  They 
particularly  nbolifhed  torture  (though  the  practice  may  have  fince 
prevailed  in  France  [z]);  and  likewife  exprefly  ftipulated,  that  no 
money  mould  be  raifed  for  the  king  without  the  exprefs  confent 
des  trois  Etats:  of  which  moft  eflential  right  we  have  no  fully  de- 
claratory ftatute  till  the  25  Edw.  I.  ch.  v.  [a]. 

requefting  to  retire  before  the  condemnation,  or  acquital,  I  have  endea- 
voured, in  the  comment  on  the  27  Edw.  I.  to  account  for  the  reafon  of  that 
Canon's  being  eftablifhed  at  the  Council  of  Toledo. 

[z]  It  will  be  proved  in  fome  obfervations  on  the  3  Edw.  T.  ch.  xii.  that 
torture  was  formerly  ufed  in  England. 

[a]  The  article  of  Magna  Charta,  which  relates  to  E  feu  age,  was  not 
fufficiently  exprefs  with  regard  to  this  great  conftitutional  point ;  otherwife 
the  ftatute  of  the  25  Edw.  I.  would  not  have  been  neceffary,  and  which,  in 
many  refpecls,  likewife  goes  further,  and  is  infinitely  more  explicite.  That 
no  money  could  be  raifed  anciently  in  France  without  the  confent  of  the 
Three  States  is  moft  clearly  proved  by  the  teftimony  of  Fortefcue.  "  And 
"  how  fo  be  it,  that  the  French  Kinge  reynithe  upon  his  people  dominio 
"  Regali,  yet  Saynte  Lewes  fometime  Kinge  of  France,  ne  anye  of  his  pro- 
"  genitoures,  fet  never  talys,  or  other  impoftcions  without  the  ajjent  of  the 
"  aflatts,  which  whan  they  be  ajfembled,  ar  like  to  the  Court  of  Parliamerit 
K  in  England.  And  this  order  kept  many  of  his  fucceffoures,  untill  late 
"  days,  that  Englifhmen  made  fuch  a  wa'rr  in  France,  that  the  three  aftatls 
"  durft  not  come  togeder.  And  then  from  neceflity  the  Kynge  took  upon 
"  him  to  fet  talys  upon  the  Commons  without  the  affent  of  the  three  aflatts, 
"  but  yet  he  would  not  fet  any  fuch  charge  upon  the  nobles,  for  fear  of 
''  rebellion."  Fortefc.  on  Lim.  Mon.  p.  15.  It  may  not  be  improper  here  to 
obferve,  that  no  proof  can  be  more  irrefragable  than  the  citation  from 
this  author,  as  he  was  a  confiderable  time  in  France  whilft  he  attended  upon 
the  Prince  of  Wales,  fon  of  Henry  the  Sixth,  and  at  the  very  period  when 
the  requiring  of  the  affent  of  the  three  condiment  parts  of  the  French  Ie- 
giflature  was  lirft  difufed. 
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CHARTA      FORESTS. 

TH  E  Charter  of  Forefts,  in  all  editions  of  the  Statutes,  imme- 
diately follows  the  Great  Charter  [«],  though  by  the  pream- 
ble it  appears  to  be  an  Ordinance  or  Statute  of  Edward  the  Firft, 
reciting  the  Charter  of  Henry  the  Third,  his  father,  by  Infpeximus% 
and  re-enafting  and  confirming  it.  From  the  great  alteration  be- 
tween the  circumftances  of  the  prefent  times,  and  thofe  when  this 
law  firft  took  place,  it  does  not  feem  to  contain  any  point  of  great? 
conftitutional  importance,  though,  by  being  joined  to  Magna 
Charta,  they  are  generally  ftyled  (taken  together)  Chart  a  Liber- 
tatum. 

A  king  of  England  could  not  formerly  amufe  himfelf  in  his 
library,  or  by  promoting  and  encouraging  the  more  elegant  arts,, 
and  from  the  dignity  of  his  ftation  he  could  not  fill  up  his  time  by 
intermixing  with  common  fociety.  It  was  therefore  neceflary  for 
him  to  move  from  one  place  to  another,  and  at  each  of  his  palaces 
to  have  a  great  extent  of  Foreft  furrounding  it  for  the  purpofe  of 
hunting,  whilft  at  the  fame  time  a  large  traft  of  uncultivated  defart 
was  fuppofed  to  contribute  to  magnificence.  This  extent  of  Foreft,. 
always  imagined  by  a  hunter  (even  if  not  a  king)  to  be  too  con-. 

tracled — 

lit  brevibus  claufus  Gyaris,  parvaqiie  Seripho, 

naturally    produced    oppreffion   on  thofe,    whofe    property    un- 
fortunately   bordered    on    fuch   a    Foreft  [b]  ;     and     Sir  Robert 

[a~]  Magna  Charta  is  indeed  likewife  printed  in  the  different  editions  of 
the  Statutes,  from  the  ftatute  of  confirmation  by  Edward  the  Firft,  reciting 
an  lnfpeximus. 

\b~\  The  great  attention  of  the  kings  of  France  about  this  time  to  the 
prefervation  of  the  deer  in  their  Forefts,  appears  by  a  record  of  a  grant 
mentioned  by  Mabillon,  in  his  treatife  De  re  diplomatics,  p.  611.  "  Con- 
M  ceffimus  Oatlando  abbati  et  monachis  ex  monafterio  Sitthin,  quod  libere 
"  poflint  venari  unde  fratres  confolationem  habeant,  tam  ad  volumnia  libro- 
"  rum   contegenda,  quam    ad    manicas  et  zonas   faciendas,  fajvu  tamen 

'    J       J  Cotton 
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Cotton  [c]  mentions,  that  Robert  de  Parnfiow,  in  the  reign  of 
Henry  the  Third,  had  procured  large  fums  of  money,  under  pre- 
tence of  encroachments  and  affarts  [d\.  The  firft  article  therefore  of 
this  charter  of  the  Forefts  reducing  them  by  the  view  of  a  jury  of 
ambulators  to  their  limits,  in  the  time  of  Henry  the  Second,  was 
certainly  a  point  of  no  inconfiderable  importance  :  efpecially  when 
we  find,  by  the  tenth  chapter  of  this  charter,  that  the  killing  of  the 
king's  deer  was,  before  that,  punifhed  with  the  lofs  of  life  or  limb,  at 
the  fame  time  that  a  murderer  only  payed  his  weregild,  or  was  en- 
titled to  his  benefit  of  clergy. 

CAP.     IX. 

UNUS^UIS^UE  liber  homo  agijlet   bofcum  fuum  in  For  eft  a 
pro  voluntate  fud,  et  habeat  pannagium  fuum.     Concedimus  etiam 
quod  unufquifque  liber  homo  pojpt   ducere  porcos  fuos  per  dominicum 
bofcum  nojlrum  liber e,  et  fine  impediment  0  ad  agiflandum  eos  in  bofcis 
fuis propriis — et fi porci  alicujus  liberi  hominis  una  not~le pernoSla-- 
verint  in  Forejld  noftrd,  non  aliquid  defuo  perdat.]     It  appears  from 
this,  that  pannage  (or  pawnage,  as  it  is  improperly  fpelt  in  the  trans- 
lation of  the  Statutes)  was  confidered  as  being  of  great  profit  to 
thofe  who  lived  in  the  neighbourhood  of  the  Forefts,  for  the  feed- 
ing of  fwine,  though  at  prefent  it  is  little  attended  to.     The  people 
of  this  country,  in  the  winter,  chiefly  fublifted  upon  faked  meat, 
even  in  the  caftles   of  the  great  men  and  barons ;    and  we  therefore 
find  in  Domefday,   that  it  is  always  ftated  for  how  many  hogs  the 
eftate  hath  maft  or  pannage ;  and  the  author  of  the  ancient  Law 
Book,  called  Fleta,  hath  a  whole  chapter^  cufodid  porcorum.    This 
animal,  notwithstanding  its  great  ufe,  is  now  confidered  as  fo  con- 
temptible,  that   the  ridicule,  in  fome  meafure,  is  extended  to  thofe' 
who  have  the  care  of  them  ;  and  yet  in  the  time  of  Homer,  Eumaeus 
is  fry  led  the  A7og  CtpooQog,  and  is  one  of  the  moft  confiderable  perfons 
in  the  ifland  of  Ithaca.     Plutarch,  in  his  Sympofiacs,  likewife  intro- 

[c]  In  his  Pofthuma. 

[cf]  AJJ'arts  are  places  where  the  wood  hath  been  grubbed  up,  "  i!s. 
"  CQupent  et  ejjertent  du  tok."  Lery's  Voyage  to  Brazile. 

dnoa 


3©  OBSERVATIONS    ON 

duces  phiJufophers  difputing,  whether  the  Jews  abftaining  from  the 
flefli  of  fwine,  may  not  arife  from  the  adoring  or  worshiping  this 
animal. 

CAP.     X. 

QUICUNQJJE  Archiepifcopus,  Epifcopus,  Comes,  vel  Baro, 
veniens  ad  nos  ad  mandatum  nojlrum,  tranfierit  per  Forewarn  noflram, 
iiceat  ci  caper e  imam  bejliam  ve/  duas  per  vifum  Forejlarii,  fi  prefens 
fuerit ;  Jin  autem,  faciat  comari,  ne  videatur  furtive  hoc  facerc. 
Idem  Iiceat  ets  in  redeundo.]  This  privilege  of  killing  a  deer  or 
two  is  confined  to  an  Archbifhop,  Bifhop  [d\,  Earl,  or  Baron,  which 
poffibly  many  of  thofe  who  are  ftill  entitled  to  it  under  this  ftatute, 
may  be  not  acquainted  with.  The  privilege  indeed  is  not  granted 
in  the  moll:  polite  manner,  by  injoining  the  neceffity  to  fuch  re- 
ipeclable  perfonages  coming  to  the  king,  per  mandatum  nojlrum  \e\t 
to  give  notice  by  blowing  a  horn,  ne  videatur  furtive  hoc  facerc. 
It  may  likewife  be  inferred,  from  this  privilege  being  confined  to 
barons  and  fuperior  degrees  of  nobility,  that  the  members  of  the 
lower  houfe  (if  there  was  at  this  time  any  members  of  what  is  now 
called  the  Houfe  of  Commons  J  were  not  confidered  as  of  much  im- 
portance. When  the  crown  at  prefent  gives  any  fmall  favours  (as 
places  for  public  fireworks,  or  medals  upon  a  coronation)  the  mem- 
bers of  the  houfe  of  commons  are  not  forgotten. 

CAP.     XII  &  XIII. 

UNUSgJJISQUE  liber  homo  de  catero  fine  occafione  [f]  fa- 
ciat in  bofcofuo,  vel  in  terra  fua,  marleram — et  babe  at  in  bojeisfuis 

[d]  Prynne,  in  his  Colle&ion  of  Records,  hath  often  occafion  to  obfervc 
upon  the  great  efteem  that  venifon  was  held  in  by  the  biihops  and  abbots 
of  thofe  tiiiKs.  The  archbifhop  of  Canterbury,  who  leved  venifon more  than 
his  fovereigri'j  or  people's  fouls,  claimed  thirteen  bucks,  vol.  iii.  p.  267.  and 
afterwards,  how  well  the  bifbops  loved  venifon  and  hunting  in  thofe  days, 
will  appear  by  another  record,  &c. 

[e]  In  4th  In  ft.  p.  308.  thefe  words  per  mandatum  nojlrum  are  expounded 
to  extend  to  a  nobleman's  coming  to  parliament. 

[f]  The  word  occq/ione  is  tranflatcd  in  all  the  editions  of  our  Statutes, 

aeriat 
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a'irias  accipitrum,  cfparvariorum,  falconum,  aquilarum,  et  heironum, 
fimiliter  mel  quod  inventum  fucrit  in  bofcis  fuis.~\  This  ftatute 
pafled  in  the  year  1225,  and  the  privilege  of  finking  a  marl  pit,  is  a 
proof  of  an  early  attention  and  knowledge  in  the  improvement  of 
land.  We  find  that,  m  the  Statu turn  Wallice  (i2Edw.  I.)  it  is 
one  of  the  inftruttions  to  the  fheriff,  and  coroner,  to  inquire  de  foj- 
fdtis  et  marleris  kvatis  juxta  iter  publicum  ;  which  fhews,  that  this 
kind  of  manure  was  very  commonly  ufed.  When  a  marl  pit  was 
funk  in  ground  that  did  not  belong  to  the  king,  but  which  hap- 
pened to  be  in  the  purlieus,  or  neighbourhood  of  a  foreft ;  profe- 
cutions  were  inftituted  in  the  Foreft  courts,  which  impofed  heavy 
fines  for  the  offence,  as  the  pit  occafioned  both  inconvenience  and 
danger  to  the  hunter. 

From  the  provifion  with  regard  to  falcons,  &c.  it  mould  feem 
the  king  claimed  them  wherever  found,  as  royal  birds.  It  is  well 
known,  that  falconry,  together  with  hunting,  was  the  principal 
amufement  of  the  great  barons,  and  confequently  that  hawks  were 
very  valuable.  It  was  indeed  fo  expenfive,  and  required  fo  many 
attendants,  that  few  could  afford  fuch  an  eftablifhment ;  but  thofe 
who  did  not  themfelves  keep  falcons,  or  falconers,  were  frequently 
obliged,  by  the  grants  of  their  lands,  to  procure  them  annually  for 
thofe  under  whom  they  held  their  effates.  Littleton,  in  his  treatife 
upon  Tenants  in  Common,  puts  the  inftance  of  two  tenants  in  com-  ■ 
mon  granting  a  leafe  of  land,  upon  condition  of  the  tenant's  paying 
every  year  a  falcon,  and  he  determines  very  ferioufly,  that  they  fhall 

and  even  in  Mr.  Ruffhead's,  who  hath  rectified  fome  miftakes  of  this  kind 
by  the  word  danger.  Du  Frefne,  however,  makes  the  fignification  of  it  to  > 
be  a  fine  or  tribute,  and  cites  Rodericus  Tolit.  in  Hiit.  Arabum,  Fifcum 
diver/is  occafion'ibus  augmentavit ;  and  likewife  from  the  fame  author,  re-  - 
motaomni  occafione  regali,  et  papali.  It  fhould  therefore  perhaps  be  more 
properly  tranflated,  every  man  may  fink  a  Marl  pit  in  bis  own  ground,  with- 
out being  fined.  I  take  the  verb  oceafionor,  formed  from  this  fubfbntive,  to 
be  ufed  in  the  fame  fenfe  in  the  9th  chapter  of  this  law,  "  non  inde  occa- 
"Jionetur,  wide  aliquid  de  fuo  perdat"  and  Du  Frefne  likewife  fays,  that 
the  figniiication  of  that  Ayord  is,  prxflationibus  gravare, 

Lave 
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have  but  one  ailife  for  it,  car  homme  ne  doit  fa'ire  un  pleint  en  ajjijh 
de  le  mottle  d'  un  efperver.  Now  cafes  are  generally  put  by  lawyers, 
which  moil  commonly  happen  in  the  times  they  live  in,  and  it  need 
not  be  faid,  that  fuch  a  cafe  could  not  at  prefent  be  mentioned 
without  ridicule. 

The  exprefs  privilege  infifted  upon  with  regard  to  every  man's 
being  entitled  to  the  honey  which  he  finds  on  his  own  ground,  may 
in  more  modern  times  appear  lingular,  when  perhaps  there  hath 
been  no  law-fuit,  or  queftion  about  honey,  for  the  laft  three  hundred 
years  ;  before  the  plantations  of  fugar,  however,  in  the  Weft-Indies, 
it  muft  necellarily  have  been  in  much  greater  requeft,  and  born  a 
much  higher  price.  The  wax  likewife  muft  have  been  of  con- 
fiderable  value,  as  the  manufacture  of  tallow  candles  is  not  very 
ancient.  There  is  a  ftatute  of  Henry  the  Sixth  with  regard  to  wax 
chandlers,  the  preamble  to  which  fets  forth,  that  wax  was  ufed  in 
great  quantities,  not  only  for  the  purpofe  of  making  candles,  but 
likewife  images  of  faints ;  and  it  appears  by  the  laws  of  Hoel  Dda, 
that  the  wax  of  bees  was  applied  chiefly  to  this  ufe.  Befides  this, 
mead  [g]  was  now  the  liquor  of  luxury,  and  ftill  continues  in  great 
requeft  in  Wales  and  the  northern  parts  of  Europe,  where  bees 
make  a  principal  head  both  of  the  Danifli  and  Swedifh  [/j]  laws  even 
to  this  day.  It  is  likewife  a  confiderable  head  of  the  ancient 
French  law,  under  the  title  Aboilage. 

CAP.     XVI. 

PL  AC  IT  A  de  Fore  fid,  five  de  viridi.  Prefententur  capitah 
Forejiario  noflro,  cum  in  Mas  partis  venerit  ad  tenendum  placita  de 
Forejid.]     Thofe  who  may  have  a  curiofity  to  fee  the  method  of 

[g]  Plutarch,  in  his  Sympofiacs,  obferves,  that  all  nations  who  have  not 
wine,  ufe  inftead  of  it  pikIthw-,  which  muft  be  fuppofed  to  be  a  kind  of 
mead. 

[/j]  "  Qu\  alvearium  domefticum  afpum  infra  fepta  alterius  furaverit, 
"  capite  puniatur."    Themis  Komano-Suecica,  Gryphifwaldia?,  p.  53. 

proceeding" 
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proceeding  before  the  juftice  in  Eyre,  may  confult  Dr.  Brady's  Ap- 
pendix to  his  Hiftory ;  and  likewife  a  record  now  firft  printed  in 
Mr.  Blackftonc's  Introduction  to  the  Charters.  The  laft  inftance 
of  the  juftice  in  Eyre's  having  held  a  court  in  any  of  the  Forefts, 
is  believed  to  have  been  in  the  reign  of  Charles  the  Second.  This 
is  mentioned  by  Mr.  Roger  North,  in  his  Life  of  the  Lord  Keeper, 
and  he  himfelf  attended  as  King's  counfel :  it  hath  fince  been  dropt 
(though  not  perhaps  without  its  ufe)  from  the  great  expence  to  the 
crown. 
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STATUTUM   HIBERNLE  de  COHERE  DIB  US, 

14  Hen.  III.  A.  D.  1229. 

THIS  Statutum  Hibcmice  follows  the  two  Great  Charters  in 
all  editions  of  the    Statutes.     Mr.  Cay  very  properly  ob- 
fcrves,  that  it  is  not  an  aft  of  parliament,  and  cites  the  old  abridge- 
ment,  title  Homage.      He  allows  it  a  place  however  in  his  edition 
■of  the  Statutes,  not  to  differ  from  former  editors  [/].     This,  in  fome 
meafure,  gives  the  authority  of  legiflation  to  the  king's  law  printers,* 
and  yet,  if  fuch  an  ordinance  is  inferted  in  every  edition  of  the 
Statutes,  for  near  three   centuries  together,   by  printers  known  to 
print   under  the  authority  of  the  king's   patent,  and  the  parliament 
permits  this  for  fuch  a  length  of  time,  it  becomes  a  queftion  of  fome 
-difficulty  to   fay  what  force  it  may   have   acquired  \k\     No  fuch 
.queftion  fortunately  can  ever  arife  upon  this  ftatute,  as  it  is  merely 
a  ref crip  turn  principis  to  certain  milites  (adventurers  probably  in  the 
conqueft  of  Ireland,   or  their  defcendants),   who  had  doubts  how 
lands  holden  by  knight's  fervice  defcending  to  coparceners  within  age 
Jhould  be  divided '[/J.     The  king   informs  the  justiciary  of  Ireland 
what  is  the  law  and  cuftom  in  England  with  regard  to  this ;   and  I 
cannot  fay,  that  he  does  it  in  the  raoft  precife  and  intelligible  manner. 
There  is  a  paffage  however  at  the  latter  end  of  the  anfwer,  which 
is  too  lingular  to  be  omitted,  "  et  fi  primogenita  fit  heres  omnium 
"  aliarum  fororum  fuarum,   vel  puerorum  fuorum,  fi  obierint  fine 

[/]  There  is  not  perhaps  in  the  great  cohesion  of  Rymer  any  aft  which 
may  not  as  much  be  confidered  as  a  ftatute,  as  this  Statutum  Hibernia. 

[k]  This  is  a  very  ftrong  reafon,  amongfl  others,  given  in  the  Appendix 
for  a  proper  revifion  of  our  ftatute  code. 

[/]  Littleton,  in  his  chapter  of  Parceners,  takes  no  notice  of  the  doubt  in 
this  ftatute,  which  he  muft  neceffarily  have  done,  if  this  ordinance  was  con- 
fidered as  a  law  in  the  time  of  Edward  the  Fourth.  As  he  lived  however 
before  the  invention  of  printing,  poffibly  the  greateft  lawyers  had  only  a 

collection  of  thofe  ftatutes  which  were  moft  frequently  in  ufe. 

«'  herede 
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"  herede  de  feipfis,  poffet  habere  cuftodiam  fuaruin  fororum ;  fed 
"  hoc  ejfet  quafi  commit t ere  lupum  agno  devorandum."  There  is 
the  fame  jealoufy  in  the  laws  of  many  other  countries,  that  the 
perfon  who  is  to  get  any  thing  by  the  death  of  the  orphan  fliall  not 
have  the  nurture  of  him.  Thus  by  a  law  of  Solon,  mentioned  by 
Diogenes  Laertius,  ft-^'  i7ri!g07reveiv  eig  ov  >;'  xvlot.  e^ijon,  tuv  oppcivZv 
Ttte$ri<rc£vjav;  and  Puffcndorf  takes  notice,  that,  amongft  the  Jews, 
the  fon  for  the  fame  reafon  was  not  permitted  to  extract  a  thorn 
from  his  father's  foot. 

All  the  editions  of  the  Statutes  have  marked  this  ordinance  as 
obfolete,  which  introduces  another  queftion  of  great  importance, 
whether  any  ftatute  can  be  obfolete,.  or  any  way  lofe  its  force  but 
by  actual  repeal;  eodem  Ugamine  quo  ligatur.  No  Englifh  lawyer 
hath  ever  advanced  fuch  a  doctrine,  though  by  the  law  of  Scotland 
a  ftatute  is  faid  to  lofe  its  force  by  defuetude  \jn\  if  it  hath  not  been 
put  in  execution  for  fixty  years  [«]  ;  and  a  diftinction  is  made  be>- 
tween  ftatutes  which  are  as  it  were  half  obfolete,  and  thofe  in  viridi 
obfrvantid. . 

[ni]  Stair,  Macdoual,  Wallace, 

[«]  Some  Scotch  lawyers  have  extended  this  to  a  century.  It  appears  by 
the  1 3  Edw.  I.  ch.  vi.  entitled,  Forma  exemplification's  Cbartarum,  that  it 
was  fuppofed  at  that  time  that  forae  of  the  articles  of  Magna  Charta 
might  be  obfolete ;  and  the  Treafurer  and  Barons  of  the  Exchequer,  toge- 
ther with  the  Judges  of  both  Benches,  are  ordered  to  inquire  du  ufu  articuli, . 
•ael  articulorum,  et  fi  plene  fuerlt  i fit at us. 
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STATUTUM     D  E    MERTON, 

20  Hen.  III.  A.  D.  1236. 

THIS  ftatute  [<?],  as  well  as  many  others  in  this  century,  feems 
to  be  only  an  ordinance  ;  the  difference  between  an  or- 
dinance and  ftatute  (according  to  Sir  Edward  Coke)  confifting  in 
this,  that  the  ordinance  wants  the  confent  of  one  component  part 
©f  the  legiflature,  which  is,  in  all  inftances,  that  of  the  Commons  [/>]. 
It  hath  however  been  long  printed,  and  confidered  as  an  aft  of  par- 
liament, and  improvements  of  wafte  grounds  by  inclofing  are  not 
unfrequently  made  under  the  fourth  chapter  of  it. 

It  is  called  the  Statute  of  Merton,  from  the  parliament,  or  rather 
council,  fitting  at  the  Priory  of  Merton,  in  Surrey,  which  belonged 
to  Canones  Regulares,  according  to  Dugdale.  Though  fome  of  the 
priories  might  have  had  very  large  and  fpacious  houfes,  yet  it  is  not 
probable  that  there  could  have  been  accommodation  [q]  for  what  is 
now  called  a  Parliament,  with  the  intervention  of  Commons,  and  it 
fhould  feem,  from  Dugdale's  fliort  account  of  this  Priory,  that  it  was 
by  no  means  largely  endowed. 

This  ftatute,  in  its  different  chapters,  contains  many  wife  regula- 
tions. The  kingdom  was  at  peace,  and  the  king  had  the  fpirit  to 
refufe  his  aflent  to  a  very  tyrannical  requeft  of  the  barons,  that,  if 

[0]  This  ftatute  is  inferted  in  the  Annal.  Monaft.  Burton.  Gale,  vol.  i. 

p.  287. 

[/>]  Elfinge  Mates  the  diftin&ion  thus :  "  What  begun  in  the  Commons 
"  was  only  termed  a  petition  (for  they  had  no  powet  to  ordain) ;  and  what 
"  begun  in  the  Lords  was  ftyled  an  ordinance.  Atlus  Parliamenti  was  an 
"  aft  made  by  the  Lords  and  Commons ;  and  it  became  Statutwn  when  it 
"  received  the  King's  confent."  Elfinge,  p.  26. 

[a]  In  all  the  ancient  palaces  of  the  kings  of  England,  there  was  a  large 
room,  or  hall,  for  the  accommodation  of  what  was  then  called  a  Parliament, 
and  which  went  by  the  name  of  the  Parliament  Chamber.  There  is  fuch  a 
hall  (now  converted  into  a  barn)  at  Eltham,  in  Kent,  which  is  faid  to  hava 
been  a  palace  of  King  John;  and  I  have  little  doubt  but  that  Weftminflcr- 

any 
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any  offence  was  committed  in  their  parks  or  ponds  [r],  the  offender 
was^to  be  fent  to  their  own  pnfons,  and  tried,  undoubtedly,  in  their 
own  courts:  and  when  in  the  year  1329,  a  ftatute  was  made, 
entitled,  De  MalefaSloribus  in  Parcis,  this  oppreflive  claufe  is 
omitted,  though  in  other  refpe&s  the  punifliment  of  fuch  offenders 
is  very  fevere.  One  of  the  old  Chronicles  fays,  that  the  barons, 
after  they  had  carried  their  points  by  the  provifions  in  Magna 
Charta,  "  evaferunt  totidem  tyranni "  and  as  the  commons  could 
not  at  this  time  refift  their  oppreffion,  the  only  altar  of  refuge  was 
in  the  crown. 

CAP.     IV. 

ITEM  quia  multi  magnates  Anglic,  qui  feoffaverunt  milites  et 
alios  libere  tenentes  fuos  de  parvis  tenementis  in  magnis  maneriis 
Juis,  quejii  fuerunt,  quod  commodum  fuum  facere  non  potuerunt  de 
rejiduo  maneriorum  Juorum,  Jicut  de  va/lis,  bofcis,  et  pajiuris  (com- 
munibus),  cum  ipji  feoff  at  i  habeant  fufficientem  pajiuram,  quantum 
pertinet  ad  tenementa  fua  &c]  There  is  a  reading  of  Fitzherbert 
(who  was  J  udge  of  the  Common  Pleas  in  the  reign  of  Henry  the 
Eighth)  upon  the  ftatute  of  4  Edw.  I.  entitled,  Extenta  Manerii. 
In  this  reading,  he  hath   occafion  to  explain  what  fhall  be  deemed 

Hall  was  built  for  the  fame  purpofe.  There  is  likewife  fuch  a  room  in 
the  old  palaces  of  the  king's  of  Scotland,  and  particularly  at  Linlithgow 
and  Sterling. 

[r]  The  word  in  the  original  is  vivarium,  which  I  have  tranflated  a  pond, 
agreeable  to  the  common  tranflation  of  the  ftatutes.  It  is  very  true,  that 
the  claflical  fignification  of  the  word  is  often  pond  or  flew. 

P lures  annabunt  thynni  et  vivaria  crefcent. 
fugitivum  dicere  pifcem, 

Depajlumque  due  vivaria  Ca/aris.  Juvenal. 
But  the  Latin  of  the  GlolTaries  mufl  fix  the  fignification  of  a  word  in  an 
ancient  ftatute.  Spelman  fays,  " parci  et  warenna  nojlra  fub  vivariorum 
"  appellatione  fiepe  veniunt."  And  to  confirm  this  fenfe  of  the  word,  carp, 
which  is  the  mod  valuable  pond-fifli,  was  not  known  in  England  at  this 
time.  It  fhould  therefore  be  tranflated  warren,  and  not  pond;  warren, 
from  the  old  French  word  garrenne,  fignifying  a  traft  of  ground  in  which 
the  lord  had  a  right  garrenner,  or  to  forbid  others  killing  the  game. 

fujficient 
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fufficknt  common  of  pa/lure,  and  gives  his  explanation  in  thefe 
words :  "  It  is  neceffary  to  kkoiven  what  is  fiifficient  common  of 
pajlure,  and  that  me  feemeth  by  reafon  flmdd  be  thus,  To  fe  bow 
muche  cat t el  the  hay  and  the  fr awe  that  a  hufbandman  getteth  upon 
his  own  tenements,  will  find  fiifficiently  in  winter,  if  they  lye  in  the 
houfe,  and  be  kept  therwith  all  the  winter  feaf on  ;  forfo  much  cattcl 
fljould  he  have  common  in  fommer,  and  that  is  fiifficient ."  As  im- 
provements are  fometimes,  even  now,  made  under  this  ftatute 
(though  the  facility  of  procuring  private  afts  of  parliament  for  the 
fame  purpofe  makes  it  every  day  lefs  frequent),  and  the  great 
queftion  on  thefe  occafions  is,  whether  fuficient  common  is  left ;  I 
thought  it  might  not  be  improper  to  give  the  conftru&ion  of  this 
great  lawyer  and  father  of  Englifh  hufbandry  upon  thefe  words 
of  the  ftatute.  This  reading  of  Fitzherbert's  is  entitled  Surveyenge,.. 
and  is  printed  by  Berthelet  in  1539. 

CAP.     V. 

SIMILITER  provifum  eft,  et  a  domino  rege  concefjum,  quod de- 
cetero  non  current  ufure  contra  aliquem  infra  etatem  exi/lentem,] 
The  effects  and  debts  of  an  ufurer  were  anciently  forfeited  to  the- 
king,  as  appears  by  many  records  in  Prynne's  Collection.  Tacitus 
fays,  that,  amongft  the  Germans,  "  foenus  agitare  ignotum,  ideo- 
"  que  magis  fervatur,  quam/  vet  it  urn  efet."  The  true  reafon  pro- 
bably for  its  not  prevailing  amongft  them,  or  our  anceftors,  was, 
that  they  had  little  or  no  perfonal  property,  and  thofe  who  have 
landed  eftates  have  always  been  envious  of  the  fudden  fortunes 
raifed  by  commerce,  and  the  improvement  and  increafe  of  perfonal 
eftates.  Treatife  may  be  written  on  treatife  to  prove  that  thefe  two 
interefts  mutually  fupport  and  ftrengthen  each  other  ;  the  prejudice 
may  indeed  be  fomewhat  leffened,  but  cannot  be  eradicated. 


CAP. 
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C  A  P.     IX. 

ET  rogaverunt  omnes  epifcopi  magnates,  at  confentirent ,  quod 
nati  ante  matrimonium  ejj'ent  legit i mi,  Jicut  illi  qui  natifunt  poji  ma- 
trimonium, quantum  ad fuccejjionem  hereditariam,  quia  ecclefia  tales 
habet  pro  legit imis.  Et  omnes  comites  et  barones  una  voce  refponde- 
runt  quod  nolunt  leges  Anglice  mutare,  qua?  hucufque  u fit  a  tee  funt  et 
approbate.]  Seidell  [s]  fays,  that  Robert  Groffetefte,  bifhop  of 
London,  wrote  about  this  time  a  treatife  to  prove  the  neceflity  of 
introducing  the  civil  law  into  this  country  \_t]  ;  and  Sir  Edward 
Coke  [u]  mentions,  that  William  de  la  Pole,  duke  of  Suffolk,  at- 
tempted the  fame  innovation  in  the  reign  of  Henry  the  Sixth  ; 
which  occafioned  Fortefcue's  writing  his  treatife  De  laudibus  legum 
Anglian  [w].  It  was  one  of  the  articles  of  impeachment  againft 
Cardinal  Wolfey,  "  quod  ipfe  intendebat  finaliter  antiquilfimas 
"  Anglicanas  leges  penitus  fubvertere,  et  hoc  regnum  Anglian,  et 
"  ejufdem  regni  populum  didtis  legibus  civilibus,  et  canonibus  fub- 
"  jugare." 

Notwithftanding  the  oppofition  to  the  introducing  this  part  of 
the  Civil  law  to  legitimate  the  children  of  thofe  who  married  after 
living  in  a  ftate  of  fornication  (which  feems  to  be  a  very  humane 
law  in  favour  of  the  innocent)  it  by  no  means  prevails  to  the  full 
extent,  in  thofe  countries  which  are  fuppofed  to  have  adopted  the 
civil  law.     For  example,  by  the  ancient  laws  of  Spain  the  legiti- 

[s]  Diflertatio  ad  Fletam. 

[/]  Selden  llkewife  mentions  in  the  fame  difTertation,  that,  notwithftand- 
ing this  unanimous  difTcnt  of  the  barons,  in  another  reign  the  children  of 
John  of  Gaunt,  by  his  wife  Catherine  before  marriage,  were  made  legiti- 
mate by  aft  of  parliament. 

[w]  3d  I  nil.  p.  208. 

[w]  The  author,  who  fpeaks  the  mod  difrefpeftfully  of  the  common 
law  of  England,  is  a  French  writer,  "  Leges  Anglice  plena:  funt  tricarum, 
"  ambiguitatumque,  et  fibi  contrarijc.  Fuerunt  fiquidem  excogitatas  atquc 
"  fancita;  a  Normannis,  quibus  nulla  gens  magis  litigiofa,  atque  in  contro- 
"  verliis  machinandis,  et  proferendis  fallacior  reperiri  poteft"  Fbilip.  Honor. 

5  mation 
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mation  of  the  children,  by  a  fubfequent  marriage,  is  confined  to  the 
cafe  of  a  batchelor  marrying  a  fpinfter,  Si  ome  foltero  con  tmtger 
foltera  fziere  fijos,  e  defpue  cafare  non  el/a,  ejlos  fijos  Jean  here- 
deros  (Vj. 

The  remarkable  oppofition  to  the  introducing  this  part  of  the 
civil  law,  probably  arofe  from  its  being  propofed  by  one  of  the 
Poiftevine  favourites  of  Henry  the  Third.  The  fturdy  barons,  not 
approving  of  the  propofer,  rejected  the  propofal  una  voce.  Tou  are 
a  foreigner,  and  Jhall  not  introduce  foreign  laws,  be  they  good  or 
bad. 

0]  Fuer.  Real  de  Efpan.  p.  134.  printed  at  Salamanca,  156? 
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ASSISA    PANIS    ET    C  ERE  VISJE  j>], 

51  Hen.  III.   A.  D.  1266. 

TH  E  parliament  or  council  upon  this  occafion  was  held  at 
Winchefter,  quo  vocati  funt  omnes  magnates  terra  ;  and, 
what  is  more  extraordinary,  "  omnes  uxores  comitum,  et  baronum 
"  qui  in  bello  occifi  fuerunt,  vel  captivorum  [z]"  I  mall  consider 
this  as  being  part  of  another  ftatute  made  the  fame  year  (which  is 
entitled,  judicium  Pillorie,  being  the  punifhment  of  a  baker,  who 
fhall  offend  againft  thefe  regulations)  notwithstanding  four  other 
acts  of  parliament  (and  relative  to  very  different  matter)  intervene. 

The  author  of  Fleta  hath  made  thefe  regulations  part  of  his 
work,  without  taking  notice,  that  they  arife  from  any  authority  of 
the  legiflature;  and,  with  regard  to  the  meafures  of  thofe  times, 
thofe  who  have  curiofity  on  this  head,  may  confult  him  from  p.  74. 
to  j6  ;  as  likewife  fimilar  regulations  in.  France,  by  King  John, 
contemporary  with  Edward  the  Third  [a]. 

The  prefent  ftatute  recites  the  king's  hifpeximus  of  certain  or- 
dinances of  AJfife,  made  in  the  time  of  his  progenitors  kings  of  Eng- 
land ;  and  indeed  thofe  who  fupply  the  people  with  their  necefiary 
food  and  drink  (as  bakers,  brewers,  and  millers)  have  not  only  al- 
ways been  fufpecled  \b~\  more  than  other  traders  of  impofitions,  but 
have  likewife  been  fubjecl:  to  regulations  of  particular  feverity.  It 
might  perhaps  be  going  too  far  to  affert,  that  all  regulations  of  this 
fort  are  rather  prejudicial  to  the  publick,  than  beneficial ;  it  may 

[y]  This  djjifa  P.anis  et  Cerevifa  is  to  be  found  in  Matthew  Paris,  with 
fome  additions. 

[2]  Annal.  Waverl.  Gale,  vol.  iii.  p.  220. 

[a]  Ord.  Royal,  p.  5.  &  feq. 

[6]  Thus  Chaucer  fays  of  a  miller, 

"  Weil  couth  he  fteal  corne  and  told  it  thrife." 
And  in  another  place, 

"  For  whiche  this  miller  •ftole  both  whete  and  corne, 
"  Aq  hundred  times  more  than  beforn." 

G  ho\ve\ii 
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however  be  (aid,   that  much  judgment  and  caution  mould  be  ufed 

by  the  magiilrate  who  carries  them  into  execution. 

I  fhall  not  enter  into  the  minutta  of  the  regulations  contained  in 
the  prefent  law,  efpecially  as  it  is  repealed  by  the  ftatute  of  Queen 
Ann.  There  are  however  fome  particularities  in  it  which  deferve 
notice. 

The  offender  againft  this  law,  for  the  firft  and  fecond  offence  (it 
a  baker)  is  to  be  amerced,  and  for  the  third  patiatur  judicium  cor- 
poris (fc.  collijiriginm)  ;  if  a  brewer  (braciatrixj  the  punifhment  is 
trebuchetum  five  cajligatio.  It  feems  difficult  to  aflign  any  reafon 
whv  the  baker  and  brewer  fhould,  for  very  fimilar  offences,  be 
punifhed  in  a  different  manner  by  the  fame  law,  if  the  word  bra- 
ciatrix  is  not  attended  to,  which  fignifies  a  ivoman  brewer,  though 
it  is  tranflated  as  if  it  was  brafiator,  which  is  the  only  word  to  be 
found  in  Du  Frefne.  Women  therefore  at  this  time  probably  car- 
ried on  this  trade;  and  we  find  by  the  citation  from  Gale,  that  many 
women  attended  this  parliament  [b].  The  punifhment  of  the  bracia- 
trix  is  the  trebuchetum  \c\  tranflated  the  tumbrel,  which  is  the  fame 
with  the  ducking  or  clicking  ftool ;  and  a  punifhment  ufed  an- 
ciently for  women  offenders  in  this  country.  The  baker  is  to  be 
punifhed  by  the  colliftrigium,  and  not,  as  it  is  improperly  tranflated, 
by  the  pillory,  for  Sir  Henry  Spelman  [d]  very  judicioufly  obferves, 

[b]  By   37  Edw.  III.  ch.  vi.  braccrefces  and  peflerefces  are   mentioned, 

I  chilled  with  other  trades  carried  on  by  women. 

[_c~]  The  raoft  common  lignification  of  trebuchetum  is  a  machine,  anciently 
ufed  in  the  fiege  of  towns.  The  etymology  of  the  word,  in  the  fenfe  we 
ufe  it,  feems  to  arife  from  the  Celtic,  ire,  which  Bullet  renders  ville ;  and 
our  common  word  bucket,  which  is  likewife  probably  Celtic  (though  there 
there  is  an  old  French  word  of  Baquet),  it  will  then  fignify  the  tcivti  or 
village-bucket. 

[d]  "  Filler  i  a,  rice. "\  Y.\.CowelloV\\\on\im,^\\hCcHi/rrigiim.  A  Gall.  PH. 
"  Eft  fupplicii  machina  ad  ludibrium,  magis  qivam  poenam,  quo  quis  fuper 
"  pegmate  conftitutus,  comprehenfoque  inter  fauces  duarum  tabularum 
"  ideo  cavatarum  collo,  fpe&aculum  populo  praebetu'r  deridendum.  Ori- 
"  ginem  vocis  Coivellus  expetit  a  Grarc.  vnixn  pro  janua,  et  ipdw,  i.  e.  video, 
"  quod  delinqnens  ac  fi  per  januam  cmiffo  capite  profpiceret :   quod  ipfe 

that 
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that  pillory  \e\  was  formerly  ufed  to  fignify  the  offence,  and  not  the 
mode  of  punifhment. . 

Both  the  trebu.hctum  and  the  collijlrigium  were  intended  magis  ad 
ludibrium,  et  infamiam,  qudm  ad  pevnam,  fay  the  GloiTaries.  It  may 
therefore  well  deferve  the  confederation  of  a  judge,  who  inflicts  the 
pnnifhment  of  the  pillory  (as  it  .becomes  at  prefent  the  great  occafion 
of  mobs  and  riots)  whether  it  can  be  reconciled  to  the  original  in- 
tention of  the  law  in  this  mode  of  puniihment ;  and  particularly,  if 
this  riotous  fcene  ends  in  the  death  [J'\  of  the  criminal,  whether  the 
judge  is  not  in  fome  ineaiure  accellary  both  to  the  riot  and  the 
murder. 

"  certe  non  probo,  nee  liabeo  tamen  quod  proferam.  Sua  Gallis  relinquo 
"  erimanda,  hujus  enim  ipfi  nobis  funt  authores.  Et  forte  a  notion  fonte 
"  deducent :  utpote  c  vernaculo  fuo  pilleur,  quod  depeculatorem  fignificat ; 
"  cujufmodi  effe  nofcuntur.  ipfi  qnibus  hoc  fupplicii  primo  inftitutum  fair, 
"  fcil.  piftores,  qui  fuis  in  pane  fallaciis  rempub.  depeculantur ;  a  quo  et 
"  ipfa  fuanequitia ////«/r/V  diftafuit,  quafi  depeculatio:  et  fie  vox  proprie 
"  ad  deli&i  naturam  fpe&at,  non  ad  fupplicii  inftrumentum,  quod  fuo  voca- 
"  bulo  collijlrigium  nunenpant :  licet  ad  hoc  etiam  poftea  deferatur. 
"  Suidere  id  mihi  quidem  videntur  ipfa  verba  Statuti  de  Piftoribus,  ubi 
*  dicitur,  fubeat  judicium  pillories,  ac  fi  legeretur  fubeat  judicium  depecu- 
"  lationis."     GlofTary. 

[>]  Pilleurie  is  frequently  ufed  in  the  old  French  chronicles  in  this  fenfe. 

[/]  There  hath  been  more  than  one  inftance  of  fuch  a  murder  within 
thefe  twenty  years.  The  chief  intention  of  fetting  an  offender  in  the  pillory 
is,  that  he  fhould  become  infamous,  and  known  for  fuch  afterwards  by  the 
fpe&ators.  Can  an  offender,  whofe  face  is  covered  with  rotten  eggs  and 
dirt,  be  known  again,  fo  as  to  prevent  his  gaining  a  new  credit  with  thole 
who  have  occafion  afterwards  to  deal  with  him  ? 
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STATUTUM    DE    SCACCARIO^], 
51  Hen.  III.  A.  D.  1266. 

I  SHALL  confider  this  and  the  preceding  ftatute,  entitled,  Statu- 
tum  de  deftrittione  Scaccarii,  as  different  chapters  of  the  fame 
law,  though  they  are  in  all  editions  printed  as  diftincl:  ftatutes. 
There  being  at  this  time  no  commiffioners  of  cuftoms,  or  excife, 
the  whole  revenue  of  the  crown  was  not  only  received,  but  ac- 
counted for  before  the  officers  of  the  Exchequer.  As  for  the  Lord 
Treafurer,  I  have  a  very  fair  and  compleat  Court  Kalendar  (if  I  may 
fo  call  it)  for  the  year  1553,  and  firft  of  Queen  Mary,  in  which  the 
Lord  Treafurer  is  placed  at  the  head  of  the  officers  of  the  Receipt 
of  the  Exchequer,  without  any  one  fubordinate  officer  to  him,  as 
Lord  Treafurer.  Whatever  his  powers  might  have  been,  they  were 
exercifed  in  concurrence  with  the  officers  of  the  Exchequer,  and 
perhaps  he  was  himfelf  only  the  chief  and  fupreme  officer  without 
any  diftincl:  board  or  department  as  at  prefent  [&].  Every  fubjeft 
therefore  had  more  or  lefs  to  do  with  thefe  revenue  officers,  who 
were  armed  with  the  terrors  of  the  crown  procefs ;  and  it  was  na- 
turally to  be  expedited,  that  there  mould  be  great  abufes  and  op- 
preffions,  which  could  only  be  prevented  by  the  interpolation  of  the 
legiflature.  What  thefe  oppreffions  were  appears  by  the  provifions 
of  the  ftatute.  The  fheriffs  at  this  time  generally  farmed  the 
king's  revenue,  and  confequently  were  guilty  of  thofe  enormities 
and  exactions  which  the  farmers  of  the  public  revenue  have  in  all 
countries  been  juftly  charged  with.  One  means  of  oppreffion  was 
by  diftraining  the  farmer's  cattle  ufed  for  ploughing  (which  the 
ftatute  emphatically  fays,  gaignent  la  terrej  ;  and  not  content  with 
this,  he  was  not  permitted  to  feed  his  cattle  whilft  impounded. 
The  poor  beafts  were  either  ftarved,  or,  if  fed  by  the  king's  bailiff, 

[g]  The  ftatute  of  Roteland  is  flyled  Statutum  novum  de  Scaccario. 
[//]  It  is  almofl  unneceffary  to  refer  the  reader  to  Madox's  learned  Col- 
JeGions  on  this  and  other  matters  of  antiquity  relative  to  the  Exchequer. 
2  the 
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the  owner  was  charged  at  an  immoderate  price  for  their  fuftenance  [/']. 
The  debt  was  frequently  very  trifling ;  and  yet  the  diftraining  a 
whole  team  of  oxen,  prevented  the  farmer  from  cultivating  his  land; 
the  ftatute  therefore  directs,  "  que  les  deftrefces  ibient  raifonables  a 
"  la  mountance  de  la  dette  (the  value  to  be  fettled)  pa-r  l'eftimacion 
"  des  vefins."  Even  after  the  debt  was  payed,  the  oppreflion  did 
not  end  ;  for  the  officers  of  the  crown  harrafled  the  accountants  by 
pretending  that  the  whole  demand  was  not  fatisfied  ;  the  ftatute 
therefore  raoft  humanely  declares,  that,  if  any  receipt  could  be  pro- 
duced, it  fhould  be  taken  to  be  a  receipt  in  full. 

The  firft  part  of  the  ftatute  having  provided  againft  the  extor- 
tions of  the  officers  of  the  crown,  proceeds  to  make  regulations, 
which  may  prevent  impofition  in  the  collecting  of  duties,  or  in  un- 
reafonable  and  difhoneft  charges  and  demands  made  upon  the  king. 
The  principal  revenue  of  the  crown  upon  exports  was,  at  this  time, 
the  cuftoms  upon  wool,  which  was  then  fent  chiefly  to  Flanders, 
and  there  manufactured.  Accounts  could  not  be  fettled  in  the  com- 
pendious and  accurate  manner  which  prevails  at  prefent,  and  the 
crown  was  defrauded  in  the  duties  upon  wool  exported,  by  the 
articles  not  being  fufficiently  particularized.  The  ftatute  there- 
fore directs,  that  it  fhall  be  ftated  how  much  wool  was  exported  in 
each  particular  fhip,  and  how  much  was  fhipped  on  board,  at  the  dif- 
ferent ports  rhe  fhip  might  touch  at  [£]. 

The  next  material  regulation  is  to  prevent  the  king's  being  over- 
charged by  his  artifans  and  workmen,  which  feems  in  more  modem 
times  to  deferve  much  to  be  enforced  [/].  The  method  taken  is, 
•'  que  les  veours  des  ovreigner  le  roy  foent  elus  per  ferment  des 

[!]  The  ftatute  therefore  allows  him  to  feed  his  own  cattle  whilil  im- 
pounded. It  hath  been  before  obferved  in  the  comment  of  Magna  Cham, 
that  land  was  frequently  held  by  the  tenure  of  feeding  the  cattle  which 
were  diftrained  for  the  king's  debts. 

[i]  It  fhould  feem  from  this  regulation,  that  there  were  no  officers  at 
any  port  but  that  of  London,  or  perhaps  two  or  three  other  principal 
ports. 

[/J  The  ftatute  continues  unrepealed. 

"  prodc* 


46  OBSERVATIONS     ON 

<■<■  prodes  homines"  (able  men) ;  and  if  the  king  or  barons  of  the 
Exchequer  have  any  fufpicion  of  impofition,  the  reaionable  price  is 
to  be  fettled  by  fuch  viewers  or  furveyors. 

As  this  is  the  firft  ftatute  in  the  French  language,  it  may  not  be 
improper  to  confider  whence  it  might  arife,  that  the  ancient  ftatutes, 
from  the  prefent  to  i  Rich.  III.  A.  D.  1483,  fhould  be  generally 
in  the  French  language  ;  and  even  after  the  ftatute  of  Edward  the 
Third  had  abolifhed  it  in  pleadings  [«].  The  ancient  laws  of  fome 
other  countries  in  Europe  are  indeed  in  the  Latin  language,  in 
which  there  was  a  pecidiar  convenience  from  the  frequent  appeals 
to  the  pope  ;    but  there  is  no  other  inftance  of  any  country  in  Eu- 

[m]  Fortefcue,  in  his  48th  Chapter,  De  hudibus  legum  Anglla,  gives  the 
following  account  of  this :  "  In  univerfitatibus  Anglian  non  docentur  fcien- 
"  tiae  nil!  in  Latina  lingua  et  leges  terrce  illius  in  triplici  lingua  addifcuntur  s 
"  videlicet,  Anglica,  Gallica,  et  Latina.  Anglica,  quia  inter  Anglos  lex  ilia 
"  maxime  inolevit.  Gallica,  quia  pollquam  Galli,  Duce  Wilhelmo  Anglias 
"  Conqueflore,  terram  illam  obtinuerunt,  non  permiferunt  ipfi  eorum  advo- 
"  catos  placitare  caufas,  nifi  in  lingua,  quam  ipfi  noverunt,  qualiter  et  fa- 
"  ciunt  oranes  advocati  in  Francia,  etiam  in  curia  parliamenti  ibidem.  Con- 
"  fimiliter  Gallici,  pofl  eorum  adventum  in  Angliam,  ratiocinia  de  eorum 
.  "  proventibus  non  receperunt,  nifi  in  proprio  idiomate,  ne  ipfi  hide  decipe- 

*  'rent'ur.  Venarl  etiam,  et  jocos  alios  exercere,  ut  talorum  et  pilar um  ludos, 
"  non  nifi  in  propria  lingua  delettabantur.     Quo,  et  Anglici  ex  frequenti 

*  eorum  in  talibus  comitiva,  habitum  talem  contraxerunt,  quod/.wc  ufqueipf. 
"  in  ludis  hiijufmodi,  et  compotis,  linguam  loquuntur  Gallicanam  :  et  placitare 
"  in  eadem  lingua  foliti  fuerunt  quoufque  mos  ille,  vigore  cujufdam  ftatuti, 
"  quam  plurimum  reftriftus  eft ;  tamen  in  toto  hucufque  aboleri  non  potuit, 
"  turn  propter  terminos  quofdam,  quos  plus  proprie  placitantes  in  Gallica 
"  quam  in  Anglico,  exprimunt,  turn  quia  declarationes  fuper  brevia  origina- 
"  lia,  tam  convenienter  ad  naturam  brevium  illorum  pronuntiari  nequeunt, 
"  ut  in  Gallica,  fub  quali  fermone  declarationum  hiijufmodi  formula  addif- 
"  cunturP 

Suetonius  fays,  that  Caligula,  when  he  intended  to  take  advantage  of  his 
penal  edifts,  caufed  them  to  be  written  in  fo  fmall  characters,  and  to  be 
hung  up  at  fuch  a  height,  that  no  one  could  read  them.  This  Hayward,  in 
his  Life  of  William  the  Conqueror,  applies  to  the  Englilh  laws  being  in 
French. 

rope 
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rope  permitting  their  laws  to  be  enacted  in  a  modern  European  [;;] 
language,  and  that  not  their  own.  The  ancient  laws  of  Scotland 
are  in  Latin  ;  the  laws  of  the  Saxons  in  the  Saxon  tongue  ;  and 
the  ancient  ftatutes  of  Ireland,  which  begin  with  the  ftatute  of 
Kilkenny,  in  the  reign  of  Edward  the  Second,  art:  in  English  \o\. 
The  laws  of  Sweden  and  Denmark  were  originally  in  their  own 
languages  [p] ;  but  have,  within  the  laft  century,  been  tranllated 
into  Latin.  The  laws  of  Spain  are  in  Spanifh,  and  that  infinitely 
more  pure  than  could  be  expected  from  their  antiquity  [q].  They 
may  probably  indeed  have  fixed  that  language,  as  the  tranfhtion 
of  the  Bible  is  faid  to  have  fixed  our  own  [r].  The  ancient  laws 
of  Sicily  are  in  Latin  ;  and  the  fame  may  be  faid  of  other  Italian 
f fates. 

At  the  beginning  of  the  fixteenth  century,  a  return  was  made  of 
all  the  laws  and  cuftoms  of  the  different  provinces  of  France. 
Thefe  have  been  collected  and  publiflied  by  Du  Moulin,  in  two 
very  large  volumes,  folio.  The  only  collection  of  thefe  cuftoms, 
which  is  in  the  Latin  language,  is  thofe  of  Tholoufe  ;  all  the  reft 
are  in  the  provincial  dialects  or  patois ;  and,  from  thofe  provinces 
which  border  on  Spain,  the  language  ufed  is  the  Bafque,  or  a  cor* 
rupt  mixture  of  French  and  Spanifh  [/].     The  reafon  generally 

[?z]  There  is  an  ordinance  of  Cromwell's  (in  Scobell's  Collection)  for 
the  tranflation  of  all  the  law  reporters  from  the  old  law  French  into  Englifh. 
The  fame  ordinance  directs  all  the  law  proceedings  to  be  tranllated  from 
Englifh  into  Latin. 

[0]  There  is  at  leaf!  no  mention  in  the  edition  of  the  Irifh  ftatutes,  pu- 
blifhed  by  authority,  of  their  having  been  tranllated. 

[/>]  Bafnage  is  therefore  moft  grofly  miftaken,  when  he  afTerts,  that  the 
Normans  are  the  only  nation  in  Europe,  whofe  ancient  laws  and  cuftoms 
are  not  in  the  Latin  language. 

\_q~]  See  the  Obfervations  upon  Magna  Cham. 

[;-]  There  is  a  Spaniih  letter,  from  the  Black  Prince  to  the  Count  of 
Traftamarra,  which  fcarcely  differs  either  in  the  language  or  fpelling  from 
that  of  the  modern  Spaniih.     Rymer's  Feed. 

[jj  This  fully  proves  that  Bullet  is  miftaken,  when  he  afferts,  in  his  Pre- 
face to  the  Diet.  Celtique,  that  all  the  laws  of  France  were  in  Latin  till  the 
time  of  Francis  the  Firft. 

3  g'lven 
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given  for  our  laws  being  in  the  French  language,  viz.  that  it  was 
the  will  of  the  conquering  Normans,  is  by  no  means  Satisfa&ory  : 
if  this  was  the  true  reafon,  the  laws,  from  William  the  Firft  to  the 
reign  of  Henry  the  Third,  would  have  been  in  that  language. 
Now,  in  the  collection  of  thefe  laws  publifhed  by  Wilkins,,  there  is 
but  one  Such  inftance,  and  that  is  printed  as  being  a  translation 
from  the  Latin,  which  is  confidered  as  being  the  original.  Befide:) 
this  very  conclufive  proof,  there  is  no  French  record  in  Rymer's 
moft  large  and  Stupendous  collection,  till  the  year  1256,  and 
40  Hen.  Ill  [/],  which  collection  begins  above  a  century  before,  viz. 
in  the  year  1101,  during  which  period  every  record- is  in  Latin; 
and  agreeable  to  this  remark,  the  prefent  Statute  (the  firft  in  the 
French  language)  is  juft  two  centuries  after  the  Concmeft.  What 
might  have  contributed  to  continue  our  laws  in  the  French 
Language  after  this  firft  inftance,  feems  to  have  arifen  from  there 
being  a  Standing  committee  in  parliament  to  receive  petitions  from 
the  provinces  of  France,  which  formerly  belonged  to  the  crown  of 
England ;  and  as  thefe  petitions  were  in  French,  and  the  anfwers 
likewiSe  in  that  language,  it  might  probably  be  a  reafon  why  all 
the  parliamentary  tranfa&ions  Should  be  in  French  by  way  of  uni- 
formity [#].  This  conjecture  feems  to  be  Strongly  confirmed  by 
the  Statutes  having  continued  to  be  in  Englifh,  from  the  time  in 
which  we  fortunately  were  difpoffeffed  of  the  French  provinces,  as 

[/]  Vol.  ii.  p.  13.  Hague  edition.  The  firft  Englifh  record  in  Rymer  is 
in  the  year  1386;  it  is  fcarcely  however  intelligible  to  a  modern  Englifh  - 
man.  After  this,  there  are  fome  few  Englifh  records,  which  begin  with 
the  reign  of  Henry  the  Fifth  ;  and  particularly  the  poftfeript  to  a  letter  by 
that  king.     Rymer,  vol.  ii.  part  i.  p.  152. 

[u\  This  likewife  feems  to  be  the  reafon  of  a  law  receiving  the  royal 

affent  in  French,  which,  as  foreigners  generally  attend  that  ceremony, 

ihould  be  abolifhed.     I. have  heard  of  its  being  difficult  to  tranflate  thefe 

old  forms:  I  fhould  conceive  that  thefe  three  words  would  anfwer  every. 

purpofe,  and  unexceptionably ;  be  it  so.     The  forms  might  likewife  be 

tranilated  literally  into  Englifh.     Oliver  Cromwell,  when  proteclor,  ufed 

thefe  words:   The  Lord  Proteclor  doth  confent.    See  Whitl.  Mem.  p. 66  r. 

A.D.  1657. 

moSt 
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moft  of  the  ftatutes,  in  the  reign  of  Henry  the  Sixth,  continue  to  be 
in  French. 

Another  reafon  for  the  ftatutes  being  in  French,  arofe  from  the 
general  affectation  which  prevailed  at  this  time  of  fpeaking  the 
French  language,  infomnch,  that  it  became  a  proverb,  that  "Jack 
would  be  a  gentleman,  if  he  could  /peak  French  [w\.  It  was  very 
corrupt  indeed  ;  and  therefore  Chaucer  [x]  fays, 

"  Entewned  fhe  her  voice  full  feemly, 

"  And  French  fhe  fpoke  moft  feteoufiy; 

"  After  the  fchoole  of  Stretford  at  Bow, 

"  For  French  of  Paris  was  to  her  unknowe." 
It  was  however  fo  neceffary,  that  Robert  of  Englefield,  who  found- 
ed  Queen's  College  in  Oxford,  and  was  confeflbr  of  Philippa  of 
Hainault,  queen  of  Edward  the  Third,  directed,  by  his  ftatutes,  that 
the  fcholars  ihould  either  fpeak  French  or  Latin  [y]. 

But  the  ftrongeft  reafon  for  permitting  our  laws  to  be  in  the 
French  language  arofe  from  the  Englifh,  and  the  inhabitants  of  the 
French  provinces,  under  the  Englifh  dominion,  confidering  them- 
felves  in  great  meafure  as  the  lame  people  [2].  The  lawyers  of  the 
time  therefore  not  only  made  ufe  of  it  in  their  pleading,  but  con- 
verfation  :  thus,  Chaucer  [a]  makes  his  man  of  law  fay, 

Hojle  (quoth  he)  Ae  par  deux  jeo  ajfent. 
We  never   hear,   in  the   very  ancient  chronicles,   of  that  national 
animofity  fubfifting   between   the   Englifh    and   the   French  [b], 

[vf]  Verftegan  mentions  this  proverb,  but  fays,  that  fome  of  the  Eng- 
lifh adhered  ftrongly  to  the  ufe  of  their  native  language;  and  that  he  had 
himfelf  feen  many  monuments  of  the  ancient  Englifh  in  Normandy,  which 
were  in  Englifh,  p.  182. 

[.v]  Prologue  to  the  Priorefs's  Tale. 

[_y]  Fuller's  Worth,  p.  222. 

{/]  This  holds  at  prefent  with  regard  to  the  inhabitants  of  Jerfey  and 
Guernfey. 

[a]  Prologue  to  his  Tale. 

[_b]  The  foreigners,  againft  whom  the  clamour  at  this  time  ran  the 
ftrongeft,  were  the  Italian  clergy,  who  procured  the  moft  lucrative  bene- 

H  which 
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which  hath  fince  been  occaficmed  by  the  long  and  obftinate  wars 
during  the  reigns  of  Edward  the  Third  and  thofe  of  Henry  the 
Fifth  and  Henry  the  Sixth  ;  and  ftill  more  by  Lewis  the  Four- 
teenth affecting  the  monarchy  of  Europe.  It  was  referved  for  the 
reign  of  Lewis  the  Fifteenth,  in  a  royal  edict,  to  ftyle  the  Englifh 
nos  veritable*  enemies  [c], 

I  cannot  conclude  thefe  obfervations  without  taking  notice,  that 
the  prefent  ftatute  of  Henry  the  Third,  in  French,  is  inferted  be- 
tween others  in  Latin  ;  and  that,  during  the  fame  feffion  of  par- 
liament, there  is  an  inftance,  in  the  ftatute  of  Weftminfter  the 
fecond  (which  is,  properly  fpeaking,  a  Capitularium  [dj)  of  French 
chapters  being  inferted  in  the  fame  law,  preceded  and  followed  by 
chapters  in  Latin. 

From  a  very  diligent  and  attentive  pcrufal  of  the  Statute-book, 
the  beft  general  rule  which  can  be  given  with  regard  to  an  act  of 
parliament's  being  in  Latin  or  French,  is,  that,  when  the  interefts  of 
the  clergy  are  particularly  concerned,  the  ftatute  is  in  Latin.  I  do 
not  however  pretend  to  fay,  that  this  rule  is  without  its  exceptions. 

fices  from  the  court  of  Rome,  to  the  prejudice  of  the  native  Englifh.  This 
clamour  occasioned  very  dangerous  riots  in  the  reign  of  Henry  the  Third. 
Carte,  vol.  ii.  p.  34. 

[c]  We  do  not  find  that  the  alliance  between  Cromwell  and  the  French 
was  an  unpopular  meafure  even  fo  late  as  the  laft  century.  Nor  in  the 
century  before  was  the  Engliih  nation  at  all  alarmed  with  the  propofed 
alliance  between  Queen  Elizabeth  and  the  Duke  of  Anjou. 

[d]  See  the  Notes  on  Magna  Charta,  p.  1. 
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STATUTUM    DE    MARLE  BRIDGE  j>], 
52  Hen.  III.  A.  D.  1267. 

THIS  is  the  laft  ftatute  in  the  long  reign  of  Henry  the  Third, 
and  it  contains  many  wile   regulations  with  regard  to   civil 
property,   which   had  been  in  a  very  precarious   ftate   during  the 
preceding  troubles.     Of  this,  if  other  proof  was  wanted  than  the 
general   hiftories  of  the  times,  it  would   be  fufficient  to  read  the 
tLauxum  dc  Kcnllworth,  which  was   made  the  preceding  year,   and 
which  is  printed  in  moft  editions  of  the  ftatutes.     The  firft  chapter 
relates  to  difirefies,  which,  it  hath  already  been  obferved,  were  molt 
oppfeffiyeTy  uTed.     If  complaint  was  made  of  this  oppreffion,  the 
barons   infifted   upon   determining  the  complaint  againft  their  own 
Officers  in  their  own  courts,  and  would  not  permit  the  king's  courts 
to  hold  conufance.     It>  hath  already  been  remarked  on  the  twelfth 
chapter  of  the  ftatute  of  Merton,  which  was  made  two  and  thirty 
years  before  the  prefent  law,   that  the  king  refufed  his  aflent  to  an 
attempt  of  the  fame  kind,  when  the  barons  infilled  upon  deciding- 
all  offences  committed  in  their  own  forefts,   and  warrens,  by  their 
own  jurifdiclions.     Thofe  powers   which   they  could   not  obtain 
from  the  king,  they  exercifed  (as  it  appears  by  this  ftatute)   during 
the   enfuing  troubles  ;    and  it  was  high  time  to  put  a  ftop  to  thefe 
enormities  and  violations  of  juftice,  which  was  effe&ed  by  removing 
the  complaint  from  the  court  of  the  Great  Baron  to  thofe  of  the 
King,  where  the  judges  were  indifferent  between  the  opprefled 
pealant  and  the  tyrannical  lord. 

[e]  Marlebridge,  where  this  parliament  was  held,  is  fuppofed  to  be  the 
fame  with  the  town  at  .prefent  called  Marlborough,  of  which  there  feems 
to  be  fome  reafon  to  doubt,  as  the  terminations  are  very1  different.  In 
Saxton's  maps,  this  town  is  fpelt  Marlingefboro.  The  city' of  Lincoln,  in 
the  old  ftatutes,  is  however  always  called  Nicoll  or  Nichole,  which  is  a 
greater  variation  from  the  modern  name. 

H  2  C  A  P. 
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CAP.     XI. 

PROVISUM eft  etiam,  quod  nee  in  itinere  jnjlic\nec  in  comitatibus, 
in  hundredis,  nee  in  cur  Us  baro?ium  de  cetero  capientur fines  ab  aliquibus 
pro  pulchre  p/acitando,]  Sir  Edward  Coke  is  very  anxious  to  ex- 
plain, that  this  fine  was  not  impofed  upon  the  pleader  for  his  mif- 
take,  but  that  it  was  payed  by  the  party,  for  leave  to  amend  a  bad 
plea  [/]•  He  does  not  however  cite  any  record  or  authority  in 
proof  of  what  he  afferts,  and  (pace  tanti  virij  I  mould  imagine  that 
this  fine  was  payed  by  the  pleader,  who  was  certainly  the  moft  in 
fault.  In  other  countries,  advocates  have  been  fubje&ed  to  penal- 
ties even  for  prolixity  [g\  and  particularly  by  an  ordinance  of 
Charles  the  Seventh  of  France,  as  alfo  many  to  the  fame  purport 
by  his  fucceflbrs  [/jj .     This  power  of  fining  for  a  bad  plea  however 

[/]  The  opinion  of  Sir  Edward  Coke  with  regard  to  this  fine  pro  flulti- 
loqu'w,  is  what  he  fays  in  his  2d  Inft.  p.  122.  In  the  Preface  however  to 
his  Book  of  Entries,  when  he  had  occafion  to  be  more  accurate  on  this 
head,  he  allows  that  at  common  law  this  fine  was  payed  by  the  pleader, 
and  not  by  the  client.  His  words  are  thefe  :  "  Radulphus  de  Bardfield  qui 
"  narravit  pro  filio  Furoldi  in  mifericordia  pro  ftultiloquio ;"  and  cites  a 
record  of  5  Hen.  III.  (adding  by  way  of  comment)  "  quod  inter  alia  afta 
"  publica  evincit  manifefte  juridicum  ea  tempeftate,  non  clientem  mulfta- 
"  turn  fuiffe ;  iniquum  enim  cenfebatur  clientem  pcenas  luere  pro  delicto 
"  jureconfulti,  quod  fane  nihil  aliud  fuiffef  quam  in  miferum  cumulaffe  mife- 
"  riam."  He  then  adds,  "  Dominus  Robertus  de  Willoughby  anno  24  Edw. 
"  tertii  jurifperitos  ad  feptum  curias  allocuturus  dixit,  Jeo  ay  view  le  temps 
"  que  ft  vous  ujfez  plead  un  erronious  plea,  que  vous  alaftes  al  prifon."  By 
a  ftatute  of  James  the  Firft  of  Scotland  the  advocate  is  to  take  the  fol- 
lowing oath : 

"  Illud  juretur,  quod  lis  fibi  jufta  videtur, 

"  Et  fi  quasretur,  verum  non  inficietur  ; 

"  Nil  promittetur,  nee  falfa  probatio  detur, 

"  Ut  lis  tardetur,  dilatio  nulla  peterur." 

\g]  In  the  court  of  feffions  in  Scotland,  the  lords  have  to  this  day  an  hour- 
glafs  before  them. 

[/>]  See  Ord.  Royales,  Paris  1552, 

(whether 
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(whether  it  might  be  impofed  on  the  party,  or  the  advocate)  had 
been  undoubtedly  much  abufcd,  and  particularly  in  the  inferior 
courts,  where  the  fine  was  payed  to  the  lord  :  and  we  find  by  the 
nineteenth  chapter  of  the  prefent  ftatute,  as  well  as  by  an  article  of 
Magna  Charta,  that  the  power  of  amercing  was  equally  abufed  in 
the  inferior  cqurts,  and  for  the  fame  reafon. 

C  A  P.     XXVI. 

JUSTICIARI1  itinerant es  de  cetero  non  amercient  villatas  in 
itinere  fuo,  pro  eo  quodfmgidi  xn  annorum  non  venerint  coram  vice- 
comitibus  et  coronatoribus,  ad  inqui/itionem  de  roberiis,  incendiis  do- 
moram,  vel  aliis  ad  Coronam  fpeSlantibus  faciendis.  Dum  tamen  de 
villatis  illis  veniant  fufjicientes,  per  quos  inquijitiones  hujufmodi  plene 
Jieri  pojfunt,  exceptis  inquifitionibus  de  tnorte  hominis  faciendis,  ubi 
omnes  xn  annorum  venire  debent,  nifi  ratio?iabilem  caufam  habeant 
abfentia  fuce.~\  It  was  an  ancient  regulation  of  police,  that  every 
inhabitant  of  a  county,  who  was  above  the  age  of  twelve  years, 
fhould  attend  the  fheriffs  turn  in  order  to  hear  the  capitula  corona 
read  over,  and  given  in  charge.  This,  before  the  eftablifhment  of 
juftices  in  Eyre,  was  the  only  opportunity  of  their  being  inftru&ed 
with  regard  to  the  crown  law  ;  and  it  was  probably  fuppofed  that 
fuch  a  charge  would  not  only  be  underftood  by  a  child  above  that 
age,  but  make  a  very  lafting  impreffion.  As  it  was  very  incon- 
venient however  and  expenfive  for  all  the  inhabitants  of  a  county  to 
attend,  the  ftatute  of  Magna  Charta  very  properly  confines  thefe 
tourns  [i]  (as  they  are  called)  of  the  fheriff  to  be  held  only  twice  in  a 

[/]  Magn.  Chart,  c.  23.  Siiernhook  gives  the  belt  account  of  the  fignifi- 
cation  of  this  word  tourne  or  turn.  "  Judicia  antiquims  Hwarp  difta  fuerunr, 
"  quce  vox  hodie  circuitum,  revolutionem,  feu  viciffitudinem,  fignificat,  five 
"  quod  judicia  ad  revolutiones  folares  vel  lunares  haberentur/five  quod  in 
"  unum  conveniens  muhitudo  judici  circumfufa  conglomeraretur,  five  deni- 
"  que  quod  per  vices,  fa&o  circuitu  finguli  territorii,  patresfamiliae  ad  judicia 
"  convenire  tenerentur,  prout  in  antiquo  et  novello  jure  praeceptum  exfiat." 
Ch.  2.  This  agrees  with  the  common  meaning  of  the  Saxon  word  tome 
and  Englilh  turn,  and  the  lheriff's  court  fo  called  was  held  for  thefe  very 

year ; 
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year  ;  but  as  whole  townfhips  wire  frequently  amerced  for  neglect- 
ing to  attend,  this  ftatutc  difpenfcs  with  fuch  attendance,  provided 
there  is  a  jury,  confining- of  a  fufficient  number  to  punifh  offenders. 
It  excepts  indeed  the  cafe  of  murder,  which  crime  the  lcqiilature 
thought  it  incumbent  upon  every  one  to  attend  either  to  profecute, 
or  to  conceive  a  juft  horror  of.  There  was  at  this  time  another  great 
abufe  in  profecutions  for  murder,  which  is  regulated  by  the  nex-t 
chapter  ;  the  words  are,  "  Murdrum  de  cctero  non  adjudicetur,  ubi 
info;.  .  ■  tantammodo  adjudicatum  ejl ;  fed  locum  habeat  murdrum 
de  inlerfeclis  per  feloniam  t  ant  urn.""  The  word  murdrum  is  in  the 
common  tranflation  very  improperly  tranflated  murder  \k\,  whereas 
in  this  place  it  fignifies  a  tine  impofed  upon  a  townfhip,  where  (as 
Braclon  expreiies  it)  occulta  homhris  occifio  intervenerat.  If  the 
townfhip  did  not  produce  or  profecute  fuch  a  murderer,  it  was  but 
a  proper  punifhment  to  fine  the  inhabitants  for  fuch  neglect,  or  con- 
cealment. I  have  before  obferved,  that  fines  impofed  by  the  fheriffs 
was  anciently  one  of  the  great  branches  of  the  king's  revenue  ;  and 
we  therefore  find  that  the  power  was  always  perverted  from  the 
purpofeof  juftice,  to  the  filling  the  king's  coffers,  efpecially  if  jjiere 

purpofes.  The  bifliop  of  Dumblain,  in  Scotland,  had  a  writ  on  this  chap- 
-ter  of  the  ftatute  of  Marlebridge.  See  Prynne's  Records,  vol.  iii.  p.  185. 
[/']  Thus  Du  Frefne  informs  us,  that  adulterhun,  in  old  records,  fignifies 
the  line  impofed,  and  not  the  offence.  This  word  however  fignified  fome- 
times.'in  the  old  Saxon  laws,  what  we  now  underftand  by  it.  For  example, 
there  is  a  chapter  amongft  the  laws  of  Canute,  De  murdro  occulte  perpe- 
tralo.  Dec.  Script,  p.  915.  And  by  the  Swedifh  law  alfo,  "qui  ahum 
*  trucidat  et  abfeondit,  morder  dicitur."  Themis  Romano-Suecica,  Gry- 
phifwaldiar,  p.  210.  It  were  to  be  wiflied,  that  the  writers  on  the  crown 
law  would  call  man-flaughter  (a  word  that  conveys  no  precife  idea)  by  the 
old  Saxon  word  of '  fehlhc  (the  fame  with  fight),  and  which  therefore 
fignifies  what  is  now  meant  by  the  word  man-flaughter,  i.  e.  the  killing  a 
man  upon  a  fudden  provocation  which  occafions  a  fight  or  fcuflle.  Ry  the 
law  of  Scotland  there  is  no  fuch  thing  as  man-flaughter,  nor  by  the  civil 
law;  and  therefore  a  criminal  indi&ed  for  murder,  under  the  ftatute  of 
Henry  the  Eighth,  where  the  judges  proceed  by  the  rules  of  the  civil  law, 
<muft  either  be  found  guilty  of  the  murder,  or  acquitted. 

was 
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was  an  opportunity  of  fining-  a  whole  diilritt,  as  fuch  uiic  was  pro- 
portionably  lar  ■  r.  If  a  man  therefore  was  killed  per  infortunium 
tantum{l\  as  the  fratute  cs  it,  the  townfliip  was  equally 

amerced,  as  if  a  iecret  and  concealed  nad  been  committed. 

CAP.     XXIX. 

SI  clericus  aliquis  pro  crimine  a/iqup,  vel  retto,  quod  ad  coronam 
pcrtincat,  arejhitus  fuerit,  et  pojlmodum  per  precept  urn  do'mini  t 
in  ballivum  tr  adit  us  [fuerit]  vel  replegiatus  ex'titerit,  it  a  q::od  b:l 
quibus  traditus  fuerit  in  ballivum,  eum  habecnt  coram  j;/Jliciariis, 
?ion  amercientur  de  cetero  Uii  quibus  traditus  fuerit  in  ballivum,  nee 
alii pleg  fui,  fi  corpus  fuum  habeant  coram  ju/liciari.'s,  licet  coram  els 
propter  privilegium  clericale  refpondere  noluerit,  vel  non  potuerit 
propter  ordinariosfuosi]  When  the  great  difpute  firft  began  between 
Henry  the  Second  and  Thomas  of  Becket,  it  arofe  from  this  pri- 
vilege claimed  by  the  clergy  (or  rather  the  archbifhop),  which  that 
wife  king  endeavoured  to  abolifh.  The  arguments  pro  and  con 
may  be  feen  in  Fitz-Stevens's  Life  of  Thomas  of  Becket,  who  was 
his  archdeacon,  and  prefent  at  the  affaffination.  It  is  not  only  the 
curious  anecdotes  which  commend  this  life  of  Thomas  of  Becket, 
but  the.  ftyle,  which  is  in  fome  parts  indeed  too  figurative,  but  fhews 
a  very  familiar  knowledge  of  the  claffical  poets.  The  Latinity  of 
the  writers,  during  the  reign  of  Henry  the  Second,  was  more,  pure 
than  in  many  of  the  following  ones.      It  hath  indeed  been  too  ge- 

[/]  The  law  of  Spain  is  fo  far  from  allowing  a  forfeiture  in  a  cafe  of 
accident  or  felf-defence  (of  which  there  feems  to  have  been  fome  doubt 
amongft  our  writers  on  the  crown  law),  that  it  exhorts  every  one  to  make 
ufe  of  it,  "  ca  meycr  mientre  que  vive  que  fe  defenda,  que  dexar  que  lo  venge 
"  depoys  fu  morte."  Fuer.  Jufg.  p.  330.  for  it  is  better  that  hejlmdd  defend 
himfelf  when  alive,  than  to  leave  it  to  others  to  avenge  him  when  he  is  killed. 
Self-defence  is  indeed  forbid  by  the  law  of  Japan  ;  Kempfer  (who  from  his 
two  years  refidence  in  that  country  muft  have  been  well  informed)  fays, 
that,  if  the  aggreffor  is  killed,  the  perfon  killing  muft  equally  fuffer,  having 
only  permifhon  to  kill  himfelf.  The  Japanefe  are  not  only  toto  divffos  orbt 
by  lituation  j  they  are  ftill  more  fo  by  their  laws  and  cuftoms. 

r  nerally 
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ncrully  prefumed,  that  the  monks  of  thefe  times  were  ignorant  of 
claffical  learning,  from  Caxton  fpeaking  (in  one  of  his  Prefaces)  of 
Virgil's  fiLatis  as  a  ftory  then  hardly  known,  and  without  any 
commendation  of  the  poetry  ;  but  it  appears  by  Fitz-Stevens,  that 
there  were  fchools  in  London  during  the  reign  of  Henry  the 
Second,  in  which  he  fays,  that  the  fcholars  daily  torquent  entbyme- 
meta  (an  expreffion  which  fhews  he  was  well  verfed  in  Juvenal  [w]); 
from  which  and  many  other  circumftances  it  may  be  inferred,  that 
learning  had  at  this  time  made  no  inconfiderable  progrefs. 

I  have  now  made  fome  obfervations  upon  nearly  all  the  fcatutes 
of  the  reign  of  Henry  the  Third  [«]  ;  and  as  they  are  the  moll  au- 
thentick  materials,  upon  which  any  hiftory  can  be  founded,  I  cannot 
but  fay,  that  he  by  no  means  deferves  to  be  confidered  in  fp  con- 
temptible a  light,  as  he  hath  generally  been  reprefented  \o\.     The 

[//;]  curtum  fermone  rotato 

Torqueac  enthymema.         Sat.  vi. 

[h]  All  except  the  two  ftatutes  entitled  the  Dies  Communes  in  Bancs. 

[o]  It  is  not  by  this  intended  to  infinuate  that  he  was  a  perfect  chara&er, 
or  a  truly  great  king,  but  only  that  his  difpofition  feems  to  have  been  good. 
He  had  the  misfortune  to  come  to  his  crown  between  the  age  of  nine  and 
ten,  and  there  are  few  inftances  of  a  king  who  comes  fo  early  to  his  throne 
anfwering  the  expectations  of  his  people.  In  our  own  hiftory,  Richard  the 
Second  and  Henry  the  Sixth  are  ftriking  inftances  of  this  obfervation,  for 
which  there  feems  to  be  an  obvious  caufe,  as  a  minor  king  hath  generally 
a  worfe  education  than  he  who  is  only  deftined  to  a  throne.  Flattery  hath 
often  been  faid  to  be  the  bane  of  crowned  heads ;  and  an  infant  king,  exer- 
ciling  moft  acts  of  authority  in  his  own  perfon,  is  eafily  taught  to  conceive 
more  highly  of  himfelf  than  a  mortal  fhould  do.  A  moft  extraordinary 
iuftance  of  this  proftitution  of  adulation  to  a  minor  king  is  mentioned  by 
Fabian,  in  his  Chronicle,  which  I  fhall  give  in  his  own  words:  "  Henry  the 
"  Sixth,  when  but  eight  months  old,  fat  in  his  mother's  lap  in  the  parlia- 
"  ment  chamber,  and  the  fpeaker  made  a  famoufe  prepofition,  in  which  he 
"  faid  much  of  the  providence  of  God,  who  had  endowed  the  realm  with  the 
"  prefence  of_/o  toward  a  prince  and  foveragn  governor"  p.  410.  As  men 
advance  in  years,  fome  new  wants  muft  arife,  new  powers  grafped  at,  and 
new  defires  gratified,  otherwife  there  is  an  infipidity  even  in  the  pofTeflion 
of  a  throne.    When  a  minor  king  therefore  arrives  at  more  mature  years, 

truth 
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truth  is,  that,  in  the  earlier  parts  of  the  hiftory  of  any  country, 
we  are  apt  to  read  it  as  a  romance,  in  which  he  who  fights  the 
greateft  number  of  battles  in  perfon,  is  the  hero  of  the  tale  and  the 
wonder  of  the  reader  : 

feyas  curre  per  Alpes, 
Ut  pueris  placeas. 
The  reign  of  Henry  was  not  fet  off  with  the  glare  of  conqueft,  but 
as  a  leciflator  he  certainly  had  uncommon  merit;  and  if  it  is  al- 
ledaed,  that  the  confirmation  of  the  two  Great  Charters  was  ex- 
torted  from  him,  the  laws  againft  the  oppreffion  of  Revenue- 
officers  [  />],  and  the  wife  and  beneficial  regulations  of  the  ftatutes  of 
Merton  and  Marlebridge  in  oppolition  to  the  tyranny  of  the  barons, 
muft  be  allowed  to  him  on  the  other  fide  of  the  account.  We  mall 
find  in  the  courfe  of  thefe  obfervations,  that  fome  of  the  reigns  of 
thofe  kings,  fo  much  celebrated  for  their  conquefts  [q],  produced  laws 
of  infinite  oppreffion.  The  time  will  come,  when  a  king  revered 
by  Europe,  adored  by  his  fubjefts,  having  no  occafion  to  repel  the 
invafion  of  an  enemy,  nor  crufh  a  home-bred  rebellion,  will  fliew 
that  a  fteady  attention  to  the  true  welfare  of  his  people  will  form 
the  moft  amiable  and  refpe&able  character  in  hiftory,  without  his 
having  become  the  general  of  his  army. 

the  common  pre-eminences  of  his  ftation  begin  to  pall,  which  he  hath  al- 
ready fo  long  exercifed  and  enjoyed.  Might  it  not  poffibly  be  owing  to 
the  minority  of  Lewis  the  Fourteenth,  that,  tired  of  being  confidered  as  king 
of  France  only,  he  at  laft  involved  his  own  country  and  Europe  in  fuch  dif- 
treffes,  by  affecting  the  general  empire  of  it  ? 

[p]  Statutum  de  diftriftione  Scaccarii. 

[q]  I  will  juft  mention,  by  way  of  inftance,  the  ftatute  of  quo  warranto  of 
Edward  the  Firit ;  and  which  Hollinfhead  likewife  informs  us  to  have  been 
enforced  in  Ireland  by  Edward  the  Third.  See  Obfervations  afterwards  on 
this  ftatute ;  and  likewife  the  2  Hen.  V.  ch.  vii.  againft  Hereticks. 
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3  Edw.  I.  A.  D.  4-zf2r.   izys~ 

/^E  UX  font  les  efablifiments  le  roy  Edward  jitz  le  roy  H.  faits  a 
Wejlm.  a  fon  primer  parliament  general  apres  fon  coronement, 
lendemaine  de  la  cluje  de  Pafche,  Ian  de  fon  raigne  3.  per  fon  counfel, 
et  per  laffentments  des  Arcbievcfques,  Evefques,  Abbes,  Priors,  Coun- 
ties, Barons,  et  tout  la  Cominaltie  de  la  terre  illonques  fummones  :] 
This  parliament  was  not  held  by  Edward  the  Firft  till  the  third 
year  of  his  reign,  on  account  of  his  being  in  the  Holy  land  [r]  at 
the  death  of  his  father.  The  preamble  to  this  ftatute  makes  the 
firft  ufe  of  the  word  Parliament,  which  is  faid  to  be  a  general  one ; 
per  fon  counfel,  et  per  laffentments  des  Archevefques,  Evefques,  Abbes, 
Priors,  Counties,  Barons,  et  tout  la  Cotnminaltie  de  la  terre  illonques 
fummones.  The  laft  words  tout  la  Comminaltie  de  la  terre,  feem  to 
explain  what  a  general  parliament  was,  in  contradiftincfion  to  a 
more  confined  one,  where  perhaps  only  lords  and  prelates  attend- 
ed [s].  The  word  Parlement,  or  Parliament,  was  by  no  means 
reftrained  at  this  time  to  the  fignification  of  a  convention  of  the 
king,  lords,  and  commons,  as  it  is  ufed  at  prefent,  but  fignified  no- 
thing more  than  a  conference.  In  this  fenfe  Froiffart  frequently 
ufes  the  word,  as  p.  136.  les  Chevaliers  Francois  et  Anglois  qui  au 
parlement  etoyent  venus.  So  Thomas  Wykes,  in  his  Chronicle, 
fays,  Rex  Edwardus  habiturus  parliamcntum  cum  Leivelino  principe. 

[r]  He  had  been  out  of  the  kingdom  on  this  expedition  nearly  five 
years,  viz.  from  1269  to  1274. 

[s]  In  the  Chronicle  of  Thomas  Wykes  it  is  faid, "  Quod  anno  1284,  Rex 
"  Edwardus  venit  Brifloll,  et  habito  ibidem  cum  quibufdam  regni  fui  mag- 
"  natibus  non  univerfali,  fed  tanquam  particulari,  et  fpeciuli  parliamento." 
Gale,  vol.  iii.  p.  112.  "  Sous  les  deux  premieres  races,  on  afTembla  fouvent 
"  la  nation,  c'eft  a  dire  les  Seigneurs  et  les  Eveques  :  il  n'etoit  point  encore 
"  queflion  des  Communes"     Momefq.  t.  iii.  p.  176.  Duodecimo. 

4  Thus 


OBSERVATIONS    &c.  S9 

Thus  alfo  Gower  [/],  fpeaking  of  a  transaction  in  Greece,  fays, 

"  The  Lordes  of  common  afTent, 

"  The  time  fet  of  par  lenient." 
Lord  Coke's  etymology  of  the  word  Parliament,  from  fpeaking  one's 
mind,  hath  been  long  exploded  ;  if  one  might  prefume  to  fubftitute 
another  in  its  room,  after  fo  many  guefles  by  others,  I  mould  fup- 
pofe  that  it  was  a  compound  of  the  two  Celtick  words,  parly,  and 
ment  or  mend\ii\.  Bullet  renders  parly  by  the  French  infinitive 
parler;  and  we  ufe  the  word  in  Englifh  as  a  fubftantive,  viz. 
parley ;  ment  or  mend  is  rendered  qaantite,  abondance ;  the  word 
Parliament,  therefore,  being  refolved  into  its  conftituent  fyl- 
lables,  may  not  improperly  be  faid  to  fignify  what  the  Indians  of 
North- America  call  a  Great  Talk. 

Having  rifqued  this  conjecture  upon  the  etymology  of  the  word 
Parliament,  on  which  fo  much  hath  been  already  hazarded  by  dif- 
ferent writers,  I  fhall  now  proceed  to  confider  fome  of  the  chapters 
of  this  collection  of  laws,  which  is  generally  ftyled  Weftminfter 
the  firft,  to  diftinguifh  it  from  another  collection  of  laws  made  by 
Edward  the  Firft,  in  a  parliament  likewife  held  at  Weftminfter  in 
the  thirteenth  year  of  his  reign,  and  which  is  therefore  called  Weft- 
minfter the  fecond.  I  have  already  obferved  from  the  words  of  the 
preamble,  that  this  was  -a.  general  parliament  [to],  and  the  attendance 

\f\  Confefiione  Amantis,  1.  iii.  p.  58.  B. 

[u]  Both  thefe  words  are  to  be  found  in  Bullet's  Celtick  Dictionary,  pu- 
blifhed  at  Befaneon  in  1754. 

[zy]  Thofe  who  have  an  inclination  to  fee  all  the  learning  which  hath 
been  collefted,  with  regard  to  the  commons  having  been  anciently  a  part 
of  the  legiilature,  may  confult  Tyrrel's  Bibl.  Polit.  It  feems  to  be  at  pre- 
fent  little  more  than  a  point  of  fpeculation,  for  the  difcufiion  of  an  anti- 
quary. I  will  only  fay,  that  no  one  can  read  the  old  hiftorians  and  chroni- 
cles, who  will  obferve  the  leaft  allufion  or  trace  of  it,  if  he  does  not  fit  down 
to  the  perufal  with  an  intention  of  proving  that  they  formed  a  component 
part.  It  is  an  indifputable  proof,  that  feudal  tenures  were  not  known  to 
the  Saxons,  by  their  having  no  terms  for  fuch  tenures ;  and  it  is  as  flrong 
a  proof,  that  there  is  no  direct  mention  of  the  intervention  of  the  commons 
by  the  old  hiftorians. 

I  2  was 
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was  the  greater,  as  the  fame  opportunity  was  taken  to  fwear  allegi- 
ance to  their  new  king,  who  was  in  the  Holy  iand  at  his  acceffion  to 
the  throne.  The  Chronicles  therefore  call  this  famofum  et  folemne 
parliamentutn. 

The  firft  chapter  (according  to  Sir  G.  Mackenzie's  obfervation 
before  alluded  to  in  the  Comment  on  Magna  Charta,  ch.  i.) 
begins  with  a  declaration  of  the  rights  of  the  clergy.  The  crown 
in  all  countries  have  always  thought  it  good  policy  to  procure 
the  fupport  of  this  body  of  men ;  and  a  king  juft  then  arrived 
from  a  religious  expedition,  was  undoubtedly  willing  to  promote 
what  was  reprefented  to  him  as  beneficial  and  advantageous  to  their 
i  iterefis.  It  appears  by  the  thirty  fixth  chapter  of  Magna  Charta,  that 
bequefts  to  monalteries  had  even  then  extended  fo  far,  that  it  was 
thought  necefiary  to  reftrain  them.  The  clergy  were  not  contented 
however  with  engroffing  eftates  to  the  difheriibn  of  heirs,  and  near 
relations ;  but  by  this  ftatute  infified  to  hold  thefe  eftates  without 
any  burden  or  inconvenience  whatfoever.  At  this  time  there  was 
little  or  no  accommodation  for  travellers,  efpecially  if  they  travelled 
with  a  fuitejx].  Here  and  there  a  caftle  was  indeed  to  be  found ; 
but  the  great  baron  who  was  the  owner  rather  confidered  the 
ftrength  of  the  fortifications,  than  any  conveniences  of  reception. 
The  religious  houfes,  on  the  other  hand,  being  protected  by  the 
facred  characters  of  thofe  who  lived  in  them,  had  no  occafion  to  ex- 
pend any  thing  with  a  view  to  their  defence,  and  had  nothing  to  con- 
fult  but  what  might  contribute  to  accommodation.  It  was  not  fuf- 
ficient  to  provide  lodgings  merely  for  their  own  body  ;  their  bene- 
factors, at  the  fame  time  that  they  difinherited  their  heirs,  commonly 
gave  them  what  was  called  a  corrody  [jy],  and  which  was  the  general 
annuity  and  provifion  to  prevent  their  poor  relations  from  ftarving. 
The  monafteries  were  therefore  to  fubfift  thefe  annuitants  during 
their  lives,  who,  as  they  died  off,  left  a  vacant  bed  (if  not  an  apart- 
ment) for  the  reception  of  the  traveller.     Befides  this,  provifions 

[x]  The  lodging  the  king's  officers,  and  particularly  the  juftices  in  Eyre, 

and  iheriffs,  who  had  many  attendants,  is  complained  of. 

[  y]  See  9  Edw.  II.  ch.  i. 

could 
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could  not  every  where  be  procured  [s],  and  the  monaftery  had  al- 
ways fuch  a  provident  care  for  themfelves,  that  the  addition  of  a 
few  months  was  fcarcely  felt.  The  clergy  however,  now  in  full 
poffeffion  of  their  large  eftates,  began  to  repine  at  this  occafional 
and  trifling  inconvenience,  and  poffibly,  during  the  troubles  in  the 
late  reign,  they  might  have  been  over-loaded  with  guefts  on  their 
march  from  one  part  of  the  country  to  another.  They  therefore, 
by  the  firft  chapter  of  this  law  (and  which  is  a  very  long  one),  pro- 
cure a  declaration,  that  no  one  is  to  lodge  in  their  monaftery  with- 
out their  confent,  alledging,  "  quils  font  cl  abates  et  ivipovers  que  ih 
ne  potent  eux  mefmes  fujleigner.'"  It  is  believed,  however,  if  it  had 
been  neceflary  to  prove  this  allegation,  that  the  proof  mull  have 
been  offered  to  a  committee  in  parliament  very  favourable  to  their 
interefts. 

Similar  caufes  will  always  produce  fimilar  effects,  and  therefore 
we  find  that  Philippe  le  Bel  made  an  ordinance,  "  que  les  juges 
riyront  en  eglifes  ou  abbayes,  pour  difner  ou  gifer,fa?is  grande  can [3 
ou  occafion[a\."  And  by  a  canon  of  Pope  Boniface,  in  1295, 
even  the  clergy  were  limited  in  the  number  of  their  attendants  ;  for 
an  archbifhop  is  not  permitted  to  travel  with  a  fuite  of  above  fifty 
officers,  a  bifhop  of  thirty,  and  an  archdeacon  of  (even  :  and  they 
are  likewife  injoined  not  to  travel  with  hounds  or  hawks.  The 
next  year  a  writ  hTued  to  the  Abbot  of  Bellieu,  grounded  on  this 
chapter  of  Weftminfter  the  firll  [b\ 

CAP.     XII. 

P  UR  FIE  IV  eft  enfement,  que  les  felons  efcries,  et  queux  fnt  ap~ 
pertment  de  male  fame,  et  nefoy  violent  mettre  en  enquefte  des  felonies 

[z]  There  were  few  or  no  markets  to  fupply  the  country ;  and  there- 
fore it  is  another  regulation  of  this  chapter,  that  the  religious  houfes  (hall 
not  be  obliged  to  fell  their  provifions.  They  were  at  this  time  the  only 
inns,  and  were  therefore  treated  as  fuch;  and  yet,  by  this  part  of  the  law, 
they  endeavoured  to  put  a  (top  to  this  their  only  ufe  to  fociery, 

[rt]  Ord.  Royales,  p.  1. 

\b\  SeePrynne's  Records,  vol.  iii.  p.  t8o. 

que 
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que  Ion  mette  fur  eux  devant  jujlices  a  lefuit  de  roy,  foyent  mifes  en 
la  prifonfort  ct  dure,  come  ceux  queux  nfufent  ejlre  al  comen  ley  de  la 
terre.]  Lord  Chief  Juftice  Hale  [c]  fays,  that  the  punifhment  of 
preffing  to  death  did  not  arife  from  this  ftatute,  but  was  anciently 
a  puniihment  by  the  common  law.  The  words  of  the  ftatute  are, 
that  notorious  felons  "  gut  ne  Joy  voilent  mettre  en  enquejles  det 
felonies,  foyent  mis  en  la  prifone  fort  et  dure"  As  this  law  there- 
fore is  fo  highly  penal,  I  cannot  think  that  judges,  who  have  tied 
the  thumbs  together  of  criminals,  in  order  to  oblige  them  to  plead, 
can  be  juftified  under  thefe  words  of  the  ftatute,  though  their  in- 
tentions have  been  merciful  [d] ;  efpecially  as  whatever  might  have 
been  the  common  law,  this  ftatute  hath  fuperfeded  it.  Prifone 
forte  et  dure,  can  mean  nothing  further  than,  if  the  criminal  will 
not  fubmit  to  a  trial,  he  fhall  be  remanded  to  a  moft  clofe  and 
fevere  confinement ;  how  is  it  poffible  then  to  include  preffing  to 
death,  with  all  its  apparatus  of  torture,  under  thefe  words  ;  efpe- 
cially, as  the  felon,  when  convicted,  had  his  benefit  of  clergv  ? 
There  is  a  record  in  Rymer[<?],  which  proves  beyond  difpute,  that 
what  is  contended  for  is  the  true  meaning  of  thefe  words  of  the 
ftatute,  and  that  it  was  nothing  more  than  a  confinement  without 
any  nourifhment,  which  was  juftified  under  the  word  prifone  ditre. 
"  Rex  omnibus  &c.  cum  Cecilia,  quae  fuit  uxor  Johannis  de  Ryge- 
11  way,  nuper  indiclata  de  morte  viri  fui  Sec.  pro  eo  quod  fe  tenuit 
"  mutam  et  ad  parnam  fuam  exftitit  adjudicata  ut  dicitur,  in  qua 
"  fine  cibo  et  potu  in  arcJd  prijond  per  quadraginta  dies  vitam 
"  fuftinuit  via  miraculi,  et  contra  naturae  ordinem  ;  nos  ea  de  caufa 
"  pietate  moti  perdonavimus,"  &c.  This  pardon  was  granted  by 
Edward  the  Firft,  in  the  thirty  fifft  year  of  his  reign,  and  is  there- 
fore a  cotemporanea  expofitio  of  his  own   law.      Notwithftanding 

0]  Hiflory  of  the  Pleas  of  the  Crown. 

[d]  It  appears  by  the  Seffions  Paper,  that  this  was  praftifed  at  the  Old 
Baily  in  the  reign  of  Queen  Ann,  and  perhaps  there  are  later  inftances.  In 
the  reign  of  James  the  Firft,  Calverly  ftood  mute  when  tried  for  murder, 
aud  was  prefled  to  death.     Stow's  Chron.  p.  872. 

[f]  Vol.  iii.  partxi.  p.  137. 

Lord 
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Lord  Chief  Jufiice  Hale  afierts,  that  tbi>  punifhment  was  by  the 
common  law,  Braclon  takes  no  notice  of  it,  who  is  fuppofed  to 
have  written  in  the  preceding  reign.  Britton,  on  the  cth-.r  hand, 
(who  is  generally  agreed  to  have  written  after  this  flatute,  [J  ]) 
mentions  the  punifhment,  ilfi  lesjelons  nefe  voilent  acquitter,  fijeient 
mis  a  leur  penance  jufqu  a  tantquils  ne  pledent.'"  The  itatute  favs, 
that  only  notorious  felons  are  to  be  thus  confined  ;  and  therefore  in 
an  appeal,  where  the  fuppofed  guilt  was  not  fo  ftrongly  proved  as 
when  there  is  an  indiftment  found  by  a  grand  jury,  the  prifoner 
was  not  fubje&ed  to  this  punifhment. 

The  firft  queftion,  with  regard  to  the  peine  forte  et  dure  (a  word 
fubftituted  inftead  of  prifone  forte  et  dure  J  is  in  the  Year  Book  of 
8  Hen.  IV  [g~\.  A  criminal,  on  an  appeal  for  murder,  pleaded 
not  guilty ;  and  upon  being  afked,  according  to  the  common  form, 
how  he  would  be  tried  [/6],  would  make  no  further  anfwer  :  upon 
this,  the  court  doubted  whether  he  mould  be  hanged,  or  ordered  to 
luffer  the  peine  forte  et  dure.  Though  all  the  judges  were  met  in 
.the  Exchequer  Chamber  upon  this  doubt,  it  does  not  appear  that  it 
was  finally  decided,  notwithftanding  the  claufe  in  this  ftatute  was 
under  their  confi  deration,  as  the  report  of  the  cafe  concludes  by  cit- 
ing it.  The  next  cafe  in  the  Year  Books,  which  relates  to  the 
peine  forte  et  dure,  is  in  the  1 4  Edw.  IV  [z].  where  the  form  of 
the  judgment  is  firft  given.  The  Marlhal  of  the  King's  Bench  is 
ordered  to  put  the  criminals  into  diverfes  meafons  bafes  et  e/loppes, 
que  Us  gifent  par  la  terre  touts  nuds  forfque  leurs  braces,  que  il  met- 

L~/3  Sir  Edward  Coke  indeed  fuppofes  that  Britton  was  publifhed  in  the 
fifth  year  of  this  king's  reign,  which  is  two  years  after  this  flatute.  The 
learned  antiquary  Bifhop  Nicholfon  fuppofes  the  author  to  have  written  in 
the  reign  of  Edward  the  Second. 

[g]  T.  Mich. 

[7/]  I  cannot  here  help  obferving,  that  the  common  queftion  afked  the 
criminal,  viz.  Culprit,  bozo  wilt  thou  be  tried?  is  improperly  anfwered, 
By  God  and  my  country.  It  originally  mufl  have  been,  By  God  or  my  country, 
i.  e.  either  by  ordeal  ox  by  jury  ;  for  the  queftion  afked,  fuppofes  an  option 
ii)  the  prifoner. 

[/]P.7. 

I   4  troit 
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troit  fur  chafcun  d'eux  tant  defer  et  poids  quils  puijfent  porter,  ct 
plus  ijjint  quils  ne  fe  puijfent  lever,  et  quils  naver  afcun  manger,  ?ie 
boire,fi  non  le  plus  pier  pain  quil  puifjent  trouver,.et  de  leau  plus  pres 
al  gaole  ( except  e  eau  courajitj  et  que  le  jour  quils  on t  pain  quil  nay  ent 
de  leau,  et  e  contra,  et  quils  gifent  Mint  tantquils  furent  morts. 
Notwithftanding  this  conclufion  of  tant qti1  Us  furent  morts,  we  find 
in  the  Year  Book  of  8  Hen.  IV  \k\.  that  one  of  the  judges,  in  a 
qneftion  relative  to  this  punifhment,  fays,  that  the  criminal  may 
live  many  years,  after  having  fuffered  the  punifhment. 

The  form  of  this  judgment  feems  to  have  been  never  ftriftly  ad^- 
hered  to,  as  that  which  hath  been  above  cited  differs,  in  fome  par- 
ticulars, from  the  form  in  Raftal's  Entries,  and  confifting  of  iudi 
very  minute  directions,  could  not  probably  have  been  at  once  fet- 
tled [/].  There  is  likewife,  in ■  Babington's  advice  to  Grand  Jurors, 
another  form  of  this  fentence,  which  differs  in  this,  that  the  cri- 
minal is  to  drink  but  three  times  in  a  day,  which  muft  be  a  great 
addition  to  the  torment,  as  the  agony  probably  inuft  bring  on  a 
A'iolent  thiril  and  fever,,  which  happens  alfo  to  thofe  who  are  broken 
on  the  wheel..  Hollinfhed  likewife  takes  notice  of  another  circum- 
stance in  the  punifhment  as  ufed  in  his  time,  viz.  that  the  back  of 
the  criminal  was  placed  upon  a  fharp  ftone  [m] :  other  precedents 
mention  the  tving  of  the  arms  and  legs  of  the  criminal  with  cords 
fattened  at  different  parts  of  the  prifon,  and  extending  the  limbs  by 
thefe  cords  as  far  as  they  could  be  ltretched. 

From  this  it  appears,  that  there  is  no  fettled  form  of  this  terrible 
judgment,  which  is  contrary  to  a  fundamental  principle  cf  the 
criminal  law  of  England  in  capital  offences ;  and  no  one  form  (at 
leaft  that  I  have  happened  to  meet  with)  takes  notice  of  the  prepa- 
ratory torture  of  tying  the  thumbs  with  whipcords,  which,  though 
mercifully  intended  to  prevent  the  more  fevere  punifhment  by 
obliging  the  criminal  to  plead,  cannot  (it  mould  feem)  be  juftined. 
As  it  is  very  unufual  for  criminals  toftand  mute  on  their  trials  in 
more  modern  days,  and  it  was  not  unfrequent  if  we  go  fome  centu- 

[*]  T.  Mich.  fol.  r. 

[/]  See  S:anford's  Pleas  of  the  CrowD,  p.  150,  &  fcq. 

[;«]  Vol.  i.  p.  135.  ries 
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ries  back  in  the  Englifh  Hiftory,  it  may  not  be  improper  to  obferve, 
that  the  occafion  of  it  was  to  prevent  forfeitures,  and  involving  per- 
haps innocent  children  in  the  conferences  of  the  parent's  guilt. 
Thefe  forfeitures  only  accrued  upon  judgment  of  life  and  limb,  and, 
to  the  difgrace  of  the  crown,  were  too  frequently  infilled  upon  and 
levied  with  the  utmoft  rigour.  It  however  ftill  continues  to  be 
part  of  the  law  of  this  country  ;  and  I  have  already  mentioned  an 
inftance  in  the  reign  of  Queen  Anne,  of  putting  this  fentence  in 
execution,  and  perhaps  more  inftances  may  have  happened  even 
fince  that  time. 

I  fhould 'conceive  upon  the  whole,  that  the  words  in  the  prefent 
ftatute,  which  have  occafioned  thefe  obfervations,  viz.  prifone  forte 
et  dure,  have  been  mifconftrued,  by  fubftituting  in  the  room  of  pri- 
fone, the  word  peyne.  The  record  cited  from  Rymer  proves  beyond 
a  poffibility  of  doubt,  that,  foon  after  this  ftatute,  the  punifhment 
was  merely  imprifonment,  and  an  injunction  to  the  officers,  in 
whofe  cuftody  the  criminal  was,  not  to  provide  him  with  any 
nourilhment.  I  fhould  imagine,  that  the  alteration  in  this  punifh- 
ment,  by  the  different  tortures  afterwards  ufed,  arofe  from  juftices 
in  Eyre,  and  juftices  of  Gaol-delivery  not  flaying  above  two  or  three 
days  in  a  county  town,  and  who  therefore  could  not  wait  for  this 
tedious  method  of  forcing  the  criminal  to  plead  ;  as  the  record 
from  Rymer  fhews,  that,  in  the  inftance  already  obferved  upon,  the 
criminal  had  been  forty  days  in  this  clofe  confinement.  It  feems 
likewife  clear,  that,  whatever  this  punifhment  might  have  been  by 
the  common  law,  this  ftatute  hath  fuperfeded  it ;  and  it  is  a  pre- 
fumption  (againft  even  fo  great  authorities  as  Lord  Chief  Juftice 
Coke,  and  Lord  Chief  Juftice  Hale)  that  there  was  no  fuch  punifh- 
ment by  the  common  law,  as  it  is  admitted  that  a  traytor  cannot 
receive  this  punifhment,  becaufe  the  words  of  the  ftatute  confine  it 
to  the  cafe  of  felons ;  the  argument  is  alfo  very  ftrong,  that,  if  felons 
were  fubje&ed  to  this  fentence,  tray  tors  would  ftill  lefs  have 
efcaped  it. 

After  all,  the  having  recourfe  to  this  punifhment,  when  the 
criminal  ftands  mute  and  will  not  plead,  feems  to  be  very  unne- 

K  ceflary. 
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ceffarv.  The  common  reafon  given,  that  the  criminal  mult  ac- 
knowledge the  jurifdicYion  of  the  court,  feems  not  to  have  much 
weight.  If  the  court  knows  they  have  the  power  to  try  him,  what 
fignifies  this  forced  acknowledgement  of  their  jurifdiclion  [«]  ?  It 
would  he  much  more  reafonable  to  adopt  the  practice  of  the  Scotch 
law,  "  if  the  criminal  ftands  mute  and  will  not  plead,  the  tryal  pro- 
"  ceeds  as  ufual,  and  it  is  left  to  the  criminal  to  manage  his  own 
"  defence  as  he  fhall  think  proper  [0]." 

As  I  have  had  oceafion  to  mention  the  different  tortures  to  which 
the  criminal  hath  been  fubjected  by  the  varying  of  the  punifhment 
of  the  peyne  forte  et  dure,  I  fhall  here  endeavour  to  prove  what  I 
have  afferted  at  the  end  of  the  Comment  on  Magna  Charta,  that 
torture  was  formerly  not  unknown  in  this  country.  Torture  was 
ufed  by  the  ancient  Germans,  from  whom  we  are  fuppofed  to  have 
derived  our  laws  [p]  ;  and  therefore  its  being  ufed  in  moft  of  the 
countries  of  Europe  does  not  arife  perhaps  entirely  from  their  having 
adopted  the  civil  law.  The  Inftitutes  of  Juftinian  were  difcovered 
at  Amalfi,  in  the  year  1127;  and,  though  lefs  of  the  Roman  law 
hath  been  introduced  into  that  of  England  than  in  any  other  coun- 
try of  Europe  [^],  yet  certain  parts  of  it  have,  undoubtedly,  been  in- 
corporated. The  beginning  of  the  Preface  to  Glanville  is  moft 
clearly  an  imitation  of  the  Introduction  of  Juftinian,  and  not  only 
the  Norman  kings  [r],  but  the  Italian  clergy,  who  poffeffed  the  beft 

[«]  Lord  Bacon,  in  his  Apophthegms,  mentions  a  Welmman  having  fup- 
pofed the  judge  to  be  a  fortune-teller,  from  the  ceremony  of  the  criminal's 
holding  up  his  hand  at  the  bar. 

[<?J  Innes's  Sum.  View  of  the  Scotch  Law. 

[/>]  Wachter's  GlolT.  Germ. 

[q]  Duck  afferts,  that  the  Roman  law  prevailed  in  England  during  the 
reign  of  Domitian,  and  fome  of  his  fucccffors.  In  jufcice  to  the  authority 
of  this  writer,  I  cannot  but  mention  that  Giannone  and  other  the  moft  ce- 
lebrated Civilians  flyle  him  their  coryphxus  :  we  are  too  apt  in  this 
country  to  defer  to  foreign  authors,  as  the  Roman  law  is  fo  little  attended 
to,  or  practifed  in  England. 
/tXo^J,   ^in  J,o  trl  The  great  Papinian  is  fuppofed  to  have  prefided  on  the  bench  at 

*T    ,'.  ,.  r       York.     It  muft  be  recollected  likewife,  that  Richard  the  Firft,  and  Edward 

IfaAfAes.Mrtf.  beueficts 
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benefices  in  the  kingdom,  mull:  be  fuppofed  to  have  never  loft  an 
opportunity  of  interweaving  from  time  to  time,  parts  of  the  Roman 
into  our  municipal  law.  The  denying  a  felon  to  make  his  defence 
by  an  advocate,  and  the  not  permitting  his  witnefles  to  be  examined 
upon  oath  [j],  till  the  late  ftatute  (which  hath  always  been  con- 
fidered  as  fo  great  a  hardfhip)  feems  to  have  been  borrowed  from 
the  Roman  law  [/],  which  is  indeed  ftill  more  fevere  againft  the 
criminal,  as  he  is  not  permitted  to  produce  any  witneffes  in  his  fa- 

the  Firft,  were  fome  years  abroad  in  their  expeditions  to  the  Holy  land. 
We  know  that  Richard  cither  made  or  adopted  the  laws  of  Oleron 
during  his  expedition ;  nor  is  it  improbable,  that  Edward  might  have 
likewife  defired  to  introduce  any  regulations  he  had  feen  attended 
with  advantages  when  carried  into  execution.  Brafton,  who  wrote  in  ' 
the  time  of  Henry  the  Third,  de  legibus  et  confuetudinibus  Anglia,  in  the 
fecond  chapter  of  his  fecond  book  hath  the  following  paffage  (as  well  as 
many  others  to  be  found  in  different  parts  of  his  work)  from  the  Inftitutes 
ofjuflinian:  "Hose  eadem  fpecies  acceffionis  per  humanas  curas  folicitu- 
"  dinem  potefl  affignari  in  Uteris.  Literae  enim  licet  lint  aurece,  perindc 
"  chartis  membranifve  cedunt,  Cent  ea  fob  cedere  dicuntur,  qua;  ajdiflcantur 
"  vel  inferuntur.  Sed  in  picuiris  contrarium  erit,  ridiculofum  enim  effet 
"  preciofam  pifturam  per  acceffionem  cedere  viliffimaj  tabula?."  Thefe  are 
the  words  and  doclxine  of  Juftinian  in  his  Inftitutes ;  but  it  need  hardly  be 
faid,  that  painting  was  not  at  this  time  arrived  to  fuch  perfection  in  Eng- 
land, as  to  make  it  neceffary  to  lay  down  diftinftions  with  regard  to  it  in 
the  chapter  of  a  Law-book.  Bra&on,  betides  this,  eternally  ufes  the  names 
of  Titius  and  Sempronius,  inflead  of  the  A.  and  B.  of  an  Engliih  lawyer. 

[j]  The  Attorney  General's  power  of  filing  informations  ex  officio  feems 
to  be  borrowed  from  the  civil  law,  where  there  is  always  a  partle  puoliqite, 
or  public  profecutor. 

[/]  Duck,  in  his  treatife  De  Auth.  Jur.  Civ.  fays,  that  he  had  converfation 
with  Noy  (a  great  though  not  a  good  lawyer)  with  regard  to  the  civil  law's 
having  prevailed  in  England ;  and  that  it  was  agreed,  that  the  regifter  of 
writs,  known  to  be  of  the  greateil  authority  in  our  municipal  law,  was 
drawn  by  men  thoroughly  verfed  in  the  Roman  law.  If  that  collection  was 
made  by  the  Mailers  in  Chancery,  it  is  fome  confirmation  of  what  Strahan 
informs  us,  that  the  reafon  of  their  attendance  on  the  Houfe  of  Lords  was 
originally  to  be  confulted  upon  points  of  civil  law. 

K  2  vour ; 
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vour  ;  and  Montefquieu  [w]  gives  this  as  a  reafon  why  perjury  is  a 
capital  offence  in  France,  and  not  in  England.  As  there  is  a  very 
curious  paper  in  the  firft  volume  of  the  Journals  of  the  Houfe  of 
Commons,  which  relates,  to  this  practice  of  the  Civil  law,  I  fhall 
here  infert  it  [«•]. 

[«]  Efprit  des  Loix. 

[a]  Die  Jovls,  4°  Junii,  1607. 

"  A  paper  was  delivered  to,  and  read  by,  Mr.  Speaker,  declaring  the 
"  manner  of  proceeding  in  Scotland  for  point  of  teftimony,  upon  trials  in 
"  criminal  cafes  for  fatisfa&ion  of  fome  doubts. 

"  In  Scotland,  in  civil  caufes  before  the  civil  judges,  witneffes  are  admit- 
"  ted  for  probation,  but  that  only  in  favour  of  the  perfuer ;  for  the  de- 
"  fender  would  prove  againft  the  libel,  if  he  had  the  benefit  of  witneffes, 
"  which  is  altogether  unlawful.  And  therefore  in  many  civil  actions,  the 
"  defendant  will  prefs  by  all  means,  either  by  another  crofs  libel,  or  by 
"  one  trick  or  another,  to  change  the  nature  of  his  caufe  from  a  defender 
"  to  a  perfuer. 

"  In  criminal  caufes,  by  the  civil  law,  there  is  no  jury  called  upon  life 
"  and  death;  and  therefore  the  judges  admit  witneffes  in  favour  of  the 
"  perfuer,  but  none  in  favour  of  the  defender  :  becaufe  in  all  caufes  (either 
"  criminal  or  civil)  no  man  can  be  admitted  to  prove  the  contrary  of  his 
"  own  accufation,  for  it  is  his  part  who  relevantly  al ledges  the  fame  to 
"  prove  it.  As  if  A.  accufed  B.  for  breaking  his  liable,  and  Healing  his 
"  horfe  fuch  an  hour  of  the  night ;  the  perfuer  may  be  well  admitted  to 
"  prove  what  he  hath  alledged,  but  the  defendant  can  never  be  admitted  to 
"  prove  that  he  was  alibi  at  that  time,  for  that  would  be  contrary  to  the 
"  libel,  and  therefore  moll  unformal.  In  Scotland  we  are  not  governed  by 
"  the  civil  law,  but  ordanes  (ordinaries  probably),  and  juries  are  to  pafs 
"  upon  life  and  death  much  the  fame  as  here;  which  jury,  as  it  comes 
"  from  the  neighbourhood  where  the  faft  was  committed,  is  prefumed  to 
"  know  much  of  their  own  knowledge,  and  therefore  they  are  not  bound 
"  to  examine  any  witneffes,  except  they  choofe  to  do  it  on  the  part  of  the 
"  perfuer;  but  this  is  not  lawful  to  be  done  in  favour  of  the  defendant*.  It 
"  is  of  tiuth,  the  judge  may  either  privately  before  hand  examine  ex  officio 
"  fuch  witneffes  as  the  party  perfuer  will  offer  to  him ;  and  then  when  the 

3  A  grand  jury  in  England  only  examines  witneffes  on  the  part  of  the  profecutor. 

4  Having 
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Having  thus  endeavoured  to  fliew  that  fome  parts  of  our  law- 
may  have  probably  been  borrowed  from  the  civil  law,  I  mall  now 
mention  the  adlual  proofs  of  torture  having  been  formerly,  at  leaft 
in  fome  inftances,  ufed  in  this  country.  Fuller  [y~\  informs  us,  that 
one  Hawkins  was  tortured  in  the  reign  of  Henry  the  Sixth,  in 
order  to  extort  evidence  from  him  ;  and  Lord  Coke  [s],  in  the  cafe 
of  Lady  Shrewfbury,  fays,  that  the  nobility  of  England  are  not 
JubjeSl  to  torture  in  crimine  kefae  majeftatis ;  which  feems  to  admit, 
that  in  other  crimes  they  were  fubjecled  to  it  [a].  King  James,  in  his 
Works,  mentions,  that  the  rack  was  fhewn  to  Guy  Fawkes  during 
his  examination  ;  and  yet  this  attempt  of  procuring  evidence  is  not 
taken  notice  of  by  any  hiftorian  or  lawyer  of  the  times,  though 
every  circumflance  relative  to  the  powder-plot  mull  have  been  raoft 
publickly  known,  and  univerfal  matter  of  converfation  and  difqui- 
lition.  Upon  the  murder  of  the  duke  of  Buckingham  by  Felton, 
the  queftion  was  put  to  the  judges,  whether  he  could  be  tortured  in 
order  to  extort  a  confeffion  [p~\  ?  They  anfwered  indeed  to  their 
honour  in  the  negative  ;  but  the  queftion's  being  afked  mews,  that, 
in  the  apprehenfion  of  fome  of  the  king's  counfellors,  they  might 
have  ufed  torture.     It  is  not  pretended  by  this,  that  the  infbnces 

"  jury  is  publicly  called,  he  will  caufe  thefe  depofitions  to  be  read,  and 
"  likewife  examine  any  witneffes  which  the  perfuer  fhall  then  defire,  but 
"  never  in  favour  of  the  defender."  This  paper  was  delivered  to  the 
Speaker,  with  regard  to  a  trial  of  one  Barrett  in  Scotland  ;  and  the  further 
proceedings  of  the  houfe  thereupon,  may  be  feen  in  the  Journals,  vol.  i. 
p.  378  and  379.  The  king  fent  a  meffage  to  the  houfe,  declaring  it  to  be 
his  gracious  opinion,  that  no  one  by  the  law  of  Scotland  could  take  upon 
himfelf  patrocinium  latrocinii. 

[y]  Worthies,  p.  317. 

(V)    1 2th  Report. 

[a]  Lord  Coke  was  Attorney  General  at  the  trial  of  the  Earls  of  Effex 
and  Southampton,  and  he  highly  extols  the  clemency  of  Queen  Elizabeth, 
who  had  neither  ufed  torture  againfl  the  accomplices  nor  witneffes.  State 
Trials,  vol.  i. 

[£]  Rulhw.  Coll. 

were 
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were  frequent  [c] ;  and,  fortunately  for  this  country,  this  molt  horrid 
practice  was  discontinued,  fo  that  there  cannot  be  the  leaft  legal  pre- 
tence ever  to  revive  it.  Torture  indeed  by  no  means  prevails  £o  uni- 
verfally  in  the  other  countries  of  Europe  as  is  generally  appre- 
hended: there  are  exprefs  laws  againft  it  both  in  Navarre  and  Bif- 
cay,  though  in  Bifcay  it  hath  of  late  been  permitted  in  treafon  and 
herefy  [</].  It  is  uled  in  China,  and  in  molt  parts  of  Ana  [V]  :  the 
a£l  of  union  hath  forbidden  the  ufe  of  it  in  Scotland. 

CAP.     XXXIV. 

POUR  ceo  que  pin/ours  font  fonvent  trove  en  count  e  controveurs, 
dont  difcorde  on  manner  difcorde  ad  ejle  fouvent  entre  le  roy,  et  fon 
peuple,  ou  afcun  bouts  hommes  de  fon  royaume :  ejl  defendu  pur  le 
damage  que  ad  efe,  ct  uncore  en  purreit  avenir,  que  defore  en  avant 
nul  ne  fait  fi  hardl  de  dire  ou  de  counter  mil  faux  novel,  ou  con- 
troveure,  dont  nul  difcorde  ou  manere  de  difcord,  ou  de  fa?idre  puiffe 
furdre  entre  le  roi,  et  fon  poeple,  ou  les  hauts  hommes  defon  royaume, 
ct  qui  le  fra,foit  pris,  et  detenus  en  tantqv.il  a  trove  en  courte,  celui 
dont  le  poeple  f era  move'.]  Scandal  and  defamation  \J ]  muft  at  this 
time  have  been  chiefly  propagated  by  converfation,  as  few  could  read, 
and  ftill  fewer  could  write.     The  ingenious  and  Rev.  Mr.  Percy  \g'\ 

\c\  It  may  likewife  perhaps  furprize  the  reader  to  find,  by  the  43  Eliz. 
ch.  iv.  publiihed  at  length  by  Raftall,  that  xhc  gallies  of  this  realm  feem  to 
have  been  not  an  unufual  punifhment;  and  Lord  Coke  mentions  it  in  his 
3d  Inft.  without  taking  notice  of  its  being  uncommon.  What  fort  offhips 
or  vefTels  thefe  gallies  were,  I  do  not  pretend  to  determine  ;  the  gallies  of 
the  Mediterranean,  to  which  the  French  criminals  are  condemned,  are  not 
proper  for  our  feas. 

[</]  Fuer.  de  Vifcaya,  p.  20  and  66. 

[e]  Du  Halde,  vol.  ii.  p.  162.  Hague  edit. 

0/3  This  offence  is  ftyled  leafing-making  by  the  law  of  Scotland. 
Forbes's  Inft.  vol.  ii.  p.  66.  A  law  of  Robert  the  Firft  of  Scotland  makes 
ufe  of  almoft  the  fame  terms  with  the  prefent  flatute.  It  is  forbidden, 
"  that  no  man  be  an  inventor  of  narrations  or  rumours  by  which  difcord 
"  may  arife  between  the  king  and  his  people." 

[g~\  In  his  curious  Collection  of  ancient  Ballads,  publiihed  in  1765. 

hath 
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hath  given  us  a  fatyre  or  libel  upon  Richard,  king  of  the  Romans, 
and  brother  to  Henry  the  Third,  which  was  written  by  one  of  the 
adherents  to  Simon  de  Montfort,  earl  of  Leicefter.  This  Ballad,  Mr. 
Percy  fays,  affords  a  curious  fpecimcn  of  the  liberty  affumed  by  the 
good  people  of  this  land,  of  abufing  their  kings  and  princes  at  plea- 
sure. As  the  Ballad  (by  a  circumftance)  is  fixed  to  have  been  writ- 
ten in  the  year  1265,  which  was  but  feven  years  before  the  paffing 
of  the  prefent  ftatute,  it  is  not  improbable,  that  it  might  have  oc- 
cafioned  this  part  of  the  law.  Be  this  as  it  may,  we  do  not  find 
much  in.  the  Year  Books,  or  other  old  Reporters  with  regard  to  this 
offence,  till  the  great  cafe,  entitled,  x»t  e|o^V,  de  libellis  famqfis  [/>], 
which  is  the  foundation  of  what  hath  fince  been  confidered  as  law 
with  refpecl:  to  libels,  and  which  was  determined  in  the  third  year 
of  King  James  the  Firft,  by  which  time  printing  began  to  be 
tolerably  cheap. 

As  every  thing  which  relates  to  the  publication  of  what  may  be 
deemed  a  libel,  is  of  fo  interefting  a  nature  to  the  liberty  of  the 
fubjecl:  (ever  fo  clofely  connected  with  the  liberty  of  the  prefs),  I 
hope  I  may  be  indulged  in  fome  few  obfervations  upon  the  doctrine 
delivered  in  that  cafe,  and  the  particular  circumftauces  which  might 
occafion  an  extraordinary  zeal  and  warmth  in  the  court.  The 
libel  then  condemned  was  a  fatyrical  Ballad  (at  leaft  it  is  ftated  to 
be  a  composition  in  metre)  upon  an  archbifhop  of  Canterbury, 
who  was  then  dead,  and  likewife  his  fucceflcr.  An  archbifhop  of 
Canterbury,  in  more  modem  times,  would  probably  have  only 
laughed  at  it,  or  invited  the  author  to  dinner  ;  but  the  then  arch- 
bifhop (under  pretence  of  the  infult  upon  the  memory  of  his  prc- 
dccefTor)  brought  the  co'afitentem  reum  before  that  Englifh  Inquifi- 
tion  the  Star-chamber.  The  archbifhop  was  the  firft  judge,  from 
his  rank  at  leaft,  in  this  tyrannical  court,  and  therefore  an  infult 
upon  the  prefident  could  not  but  excite  their  warmeft  indignation. 
As  the  libeller  is  ftated  to  have  confeffed  both  the  writing  and 
publication  of  the  libel,  the  only  queftion  before  the  court  muft 
have  been  what  fine  or    punifhment  they    fhould  inflict     The 

[Z>]  Coke's  5  th  Report. 

judges 
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judges  however  were  determined  to  lay  down  general  rules,  in 
order  to  fupprefs  this  growing  evil,  moft  of  which  will  appear  either 
to  be  extrajudicial,  or  not  to  be  maintained ;  and  one  of  which 
Lord  Coke  himfelf  contradicted  upon  another  occasion.  The  firft 
rule  is,  that  if  the  libel  is  againjl  a  magijlrate,  it  is  a  greater  offence 
than  againjl  a  private  per/on,  I  do  not  mean  to  controvert  the  rea- 
fon  upon  which  this  rule  is  grounded,  but  it  was  moft  clearly 
extrajudicial,  as  the  archbifhop  of  Canterbury  could  not  properly  be 
deemed  a  magiftrate.  If,  indeed,  his  feat  in  the  Star-chamber  is 
fuppofed  to  have  given  him  a  temporal  office,  it  muft  be  recollected, 
that  he  fat  there  pro  falute  animce  of  the  criminals. 

The  next  rule  was  not  extrajudicial,  but  can  never  he  fupported 
to  the  extent  in  which  it  is  delivered,  without  a  limitation  of  time. 
The  rule  is,  that,  if  the  perfon  libelled  is  dead  at  the  time  of  its  being 
written,  the  offender  is  equally  punifhable,  as  it  may  provoke  the 
friends  and  relations  of  the  deceafed  to  revenge  and  breaches  of  the 
peace  :  and  there  is  fomething  very  quaint  in  what  follows ;  "  That 
"  if  the  dead  perfon  libelled  is  a  magijlrate,  it  is  a  reflexion  on  govern- 
"  me?it,  which  never  dies.'1'' 

The  third  rule  is,  that  it  does  not  fignify,  whether  the  libel  is  true 
or  not  ?  This  rule  in  the  firft  place  is  extrajudicial ;  as  the  criminal 
confeffed  his  offence,  it  is  impoffible,  that  before  that  terrible  court 
he  could  have  infifted  upon  having  afferted  nothing  which  was  not 
true  :  this  would  have  prevented  his  only  chance  for  mercy  in  an 
intire  and  implicite  fubmiffion  after  a  full  confeffion.  The  propriety 
indeed  of  this  rule  hath  been  adopted  (and  with  reafon)  by  more 
modern  determinations ;  but  it  is  remarkable,  that  Sir  Edward  Coke 
himfelf,  in  the  cafe  of  Lake  and  Hutton  [/],  is  faid  to  have  laid 
down  the  contrary  doctrine. 

The  next  rule  is,  that  a  perfon  may  be  guilty  of  a  libel  by  draw- 
ing a  ridiculous  picture,  or  by  raifing  a  gallows  oppofite  to  a  houfe  : 
both  thefe  dicla  are  moft  clearly  extrajudicial,  and  it  is  much  doubted 
whether  there  ever  was  fuch  a  profecution.     The  laft  rule  is,  that 

JTJ  Reported  by  Hobart,  p.  252. 

if 
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if  a  libel  is  found,  and  it  relates  to  a  j  rivate  perfon,  it  muff  be 
either  burnt,  or  delivered  to  a  magistrate,  and  if  it  relates  to  a 
publick  perfon,  it  muft  7iot  be  burnt,  but  delivered  to  a  magistrate. 
Of  this  laft  rule  it  may  be  faid  not  only  to  be  extrajudicial,  but  ab- 
•folutely  impoffible  to  be  carried  into  execution.  The  reafon  of 
this,  and  the  other  abfurdities  contained  in  this  cafe,  arifes  from 
every  one  of  thefe  rules  being  borrowed  from  the  civil  law  [k\ 
which  taking  place  before  the  invention  of  printing,  made  this  laft* 
regulation  at  that  time  practicable  :  no  one  who  was  ever  in  a 
■coffee-houfe  will  fuppofe  it  to  be  fo  at  prefent. 

Notwithstanding  the  obfer.vations.  which  I  have  here  taken  the  li- 
berty to  make  on  this  very  extraordinary  cafe,  I  cannot  conclude 
them  without  expreffing  my  deteftation  of  libels,  which  cannot  be 
too  much  difcouraged  in  a  well-regulated  government,  nor  is  fuch 
reftra'mt  wanting  by  the  Common  Law,  if  the  principles  laid  down 
in  this  Jtar-chamber  decision  are  not  reforted  to  [/]. 

\F\  See  Cod.  ix.  36.  The  cafe  is  therefore  entitled  by  Lord  Coke,  who 
was  no  great  civil  lawyer,  De  libellis  famofts,  which  is  the  title  of  the 
chapter  in  the  Roman  law;  and  what  Severity  muft  we  not  expect  from 
a  country  in  which,  by  the  twelve  tables  in  the  time  of  the  Decemvirs,  a 
libeller  was  puniShed  with  death  ?  I  Should  conceive  that  the  doctrine 
infilled  upon  in  this  cafe,  had  alarmed  the  famous  Dr.  Donne,  who  was  then 
Dean  of  St.  Paul's,  as  from  a  letter  of  his  written  at  that  time  I  have 
copied  the  following  paffage:  "  There  be  many  cafes  where  a  man  may 
"  do  his  country  good,  and  Service,  by  libelling ;  for  where  a  man  is  either 
"  too  great,  or  his  vices  too  general,  to  be  brought  under  a  judiciary  ac- 
41  cufation,  there  is  no  way  but  the  extraordinary  method  of  accufation, 
"  and  I  have  heard  that  nothing  hath  foupled,  and  allayed  the  D.  of 
<(  Lerma  So  much,  as  the  frequent  libels  made  upon  him.  Sealed  letters 
H  in  the  Star-chamber  have  now  a  days  been  judged  Libels."  Dr.  Donne's 
Letters,  p.  92.  4'°. 

[/]  Diogenes  Laertius,  in  his  life  of  Anacharfis  the  Scythian,  mentions, 
that  this  philoSopher,  whilSt  at  Athens,  uSed  to  expreSs  his  Surprize, 
riw;  oj"EM»)*£{  njuoOtTaiflf;  x«7«  twk  vSptfyvluv,   te{  <*9a>i1«5  Tt'f*wiv  In)  tm  tuVIeiv  c'a- 

L  CAP. 
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CAP.     XXXVIII. 

PURCEO  que  afcuns  gens  de  la  terre  doutent  meyns  fair e  faux' 
ferment,  que  f aire  ne  deufj'ent,  per  que  malts  des  gens  font  dejihherites, 
et    per  dent   leur  droit  e:    Purvu  e/l,   que  deformes,  k  roi  fde  Jon 
office  ImT)  durra  att  dint  fur  enquejles  en  pleint  de  terre,  ou  defrauchife, 
*  mi  de  chofe  que  touche  frank  tenement. .]     This  chapter  of  the  ftatute 
lays   an  obligation  on  the  king  (or  rather  the  king's  courts)  to- 
grant  a  writ  of  attaint  againft  a  jury,  who  have  given  a  verdict 
contrary  to  their  oaths.     The  translation  of  this  part  of  the  ftatute 
makes  it  rather  ridiculous,   than  a  law  carrying  its  proper  terrors, 
againft  fo  heinous   an  offence.  :    "  Forafmuch  as  certain  people  of 
"  this  realm  doubt  very  little  to  make  a  falfe  oath  fubicb  they 
««  c  ught  not  to  do  J." 

It  is  generally  agreed,  that  no  profecution  by  attaint  hath  been 
carried  on  againft  a  jury  for  the  laft  three  hundred  years ;  this  arifes 
partly  from  the  more  modern  practice  of  granting  new  trials,  and 
partly  from  the  great  difficulty  there  is  in  convicting,  as  the  jury 
may  give  their  verdict  upon  what  is  known  to  themfelves,  though 
it  hath  not  appeared  in  evidence  during  the  courfe  of  the  trial.  It 
is  indeed  faid,  that  a  juror  having  fuch  private  knowledge  of  a  fact r 
fhould  difclofe  it  in  open  court ;  but  what  fignifies  the  mere  advice 
of  a  judge,  which  cannot  be  enforced  [;?]  ?  Attaints  were  fo  fre- 
quently brought,  even  fo  late  as  the  reign  of  Henry  the  Sixth,  that 
Fortefcue  [o]  makes  it  one  of  his  principal  arguments  for  the  trial 

\jri]  De  fan  office  fhould  be  tranflated  of  right,  and  not  of  his  office  ;  durra, 

which  follows,  is  put  corruptly  for  donera. 

*il  ^jJ.«*/)<rv«  ?5'V.    C?0  Ic  fhould  feem  to  have  been  underftood  in  the  time  of  Henry  the 

'  ^  Third,  to  have  been  the  duty  of  the  iudoe  to  control  the  verdift  of  the  jury* 

ji^r^tAAt     ~r-7»r      •    y  «  Sed  cum  ad  judicem  pertineat  juftum  proferre  judicium,  oportebit  cum 

A  ^fAe-co  /%/■  "  diiigenter  examinare  fi  difta  juratorum  in  fe  veritatem  connneant,  et  fi 

"  eorum  juftum  fit  judicium,  vel f attaint;  ne  fi  contingat  judicem  eorum  dicla 
u  fequ't,  et  eorum  judicium,  it  a  fa  If um  faciat  judicium,  et  fatuumP  Braft. 
lib.  iv.  ch.  19. 

[0]  In  his  treatife  De  laudibus  legum  Anglice. 

"^  £f  &  i~X  y&^  „Jtl,  ^  My  ~p£jfcde*  J)L  U  w/j5 


W  E  S  T  M.    PRIME  R.  75 

by  juryj  that  each  of  them,  in  cafe  of  a  falfe  verdict,  is  fubject  to 
have  their  lands  and  tenements  feized  into  the  king's  hands,  and 
their  wives  and  children  thrown  out  of  their  houfes.     It  may  there- 
fore deferve  consideration,  whether  this  method  of  punifhment  being- 
now  totally  difufed   may  not  have  occafioned  a  raoft  material  al- 
teration, and  deviation  from  the  principles  upon  which  juries  were 
originally  inftituted  [/>].     The  attaint  was  tried   by  twenty-four 
jurors,  of  double  the  fubftance  with  the  firft  jury ;  and  it  is  to  be 
obferved,  that,  it  lay  only  in  civil  cafes,  either  by  the  common  law, 
or  by  this  ftatute.     The   reafon   of  which  feems  to  have   been 
grounded  upon  the  ftrong  prefumption,   that  no  jury  would  con- 
demn a  criminal  contrary  to  the  evidence,  and  that  it  would  be  in- 
confiftent  with  the  principles  of  liberty,  to  permit  the  crown  (when 
it  might  intend  oppreffion)  to  call  in  queftion  a  verdict  of  acquittal. 
It  is  for  the  fame  reafon  when  a  crime  is  profecuted  by  appeal  (the 
remedy  of  a  private  perfon)  and  not  by  indictment  (which  is  the  fuit 
of  the  crown),  that  there  is  no  intervention  of  a  grand  jury  to  find 
the  bill.     Happily  for  this  country,  fince  that  glorious  aera  the  Re- 
volution, the    kings  of  England  have  only  profecuted   as  Pater 
Patrice,  when  punifhment  hath  been  neceflary  for  the  fafety  of  the 
whole  ;  but  when  we  look  into  trials  during  preceding  reigns,  we 
cannot  but  revere  the  wife  and  noble  conftitution  eftablifhed  by  our 
anceftors,  againft  the  vindictive  profecutions  of  a  Plantagenet,  or  a 
Stewart. 

[p]  We  find  frequent  mention  of  the  attaint  in  the  ancient  law  of  Scot- 
land.   See  Reg.  Maj. 
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EXTENTA     MAKERII, 

4  Edw.  I.  A.  D.  1276. 

THIS  Statute  hath  not  been  taken  notice  of  by  any  of  our 
Hiftorians,  though  it  feems  to  have  been  made  with  the 
fame  view  that  the  Domefday  Survey  was  carried  into  execution,  in 
the  reign  of  William  the  Firft.  It  is  moft  certainly  no  aft  of  par- 
liament in  any  fenfe  of  the  word,  but  is  merely  inftructions  to  the 
Extender  [q]  of  the  crown  with  regard  to  what  he  mall  inquire 
into,  and  upon  what  heads  and  particulars  he  is  to  make  his  report. 
The  crown  had  two  things  chiefly  in  view,  the  taxation  of  the  fub- 
je£t,  and  the  power  or  force  to  refift  fuch  a  taxation  :  the  firft 
inftruclion  is  therefore,  "  Inquirendum  eji  de  cajlris,  et  aliis  edificiis 
fojjatis  circumdatis."  The  articles  of  inquiry  which  follow  after 
this,  relate  to  moft  minute  particulars  with  regard  to  every  man's 
eftate  upon  the  fame  plan  as  the  Survey  of  Domefday  [r]  :  "  De 
pannagio,  et  herbagio,  melle,  oleribus,  et  omnibus  aliis  exitibus  vi- 
variorum,  mari/corum,  morarum,  bruerarum,  turbariorum,  et  vajl- 
orum,  quantum  vale  ant  per  annum."  This  ftatute,  made  with  the 
views  I  have  before  fuggefted,  was  followed,  in  two  years,  by  the 
oppreflive  ftatute  of  quo  warranto.  The  occafion  of  both  proba- 
bly took  its  rife  from  Edward's  want  of  treafure  to  carry  on  the 
wars  which  he  now  meditated  againft  Lewellin  prince  of  North- 
Wales,  It  may  perhaps  be  imagined,  that  fuch  wars  did  not  require 
great  fubfidies,  or  taxes ;  but  it  was  not  merely  the  common  ex- 
pences  of  the  pay,  or  fubfifting  an  army,  which  exhaufted  the  royal 
coffers.     Edward  not  only  conquered,  but  was  determined  to  keep 

\r[\  Du  Frefne  fays,  the  Extcnfor  is  the  fame  with  the  JEJlimator  Publicus. 
Thus  likewife  Brafton,  "  Officium  extenforum  eft  in  rebus  haereditariis  ex- 
"  tendendis,  et  in  fumma  omnia  quce  veniunt  de  corpore  manerii,  et  e  quibus 
"  commodum.evenire  poffet." 

[r]  This  law  was  never  carried  into  execution,  otherwife  the  complaints 
occafioned  by  it  mud  have  appeared  iu  the  Chronicles. 
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polTeffion  of  his  conquefts.  I  fhall  have  occafion  to  obferve  upon 
the  itatute  of  Rutland,  made  in  the  tenth  year  of  his  reign,  that 
he  was  above  a  year  in  North-Wales  without  ever  leaving  it ;  and 
during  that  refidence  in  the  country  probably  compleated  the  caftles 
of  Carnarvon,  Beaumaris,  and  Conway,  which  mew,  by  the  extent 
and  grandeur  of  their  venerable  ruins,  that  the  expence  of  fuch 
fortifications  would  alarm  in  an  eftimate  from  a  modern  Board  of 
Ordnance,  and  that  too  in  a  year  wherein  twelve  millions  had  been 
expended  [j]. 

This  flatute  of  inftructions  to  the  Extender,  is  followed  by  an- 
other of  the  fame  kind  to  the  coroner.  This  officer  is,  in  the 
Scotch  law,  termed  the  crowner,  in  the  manner  that  die  common 
people  now  pronounce  the  word.  Both  coroner  and  crowner  moft 
evidently  are  fo  called  from  this  officer's  having  conufance  only 
de  placitis  coronam  tangentibus  :  with  this  moft  obvious  etymology, 
it  may  not  perhaps  be  deemed  arrogant  to  differ  even  from  the 
great  Lord  Bacon,  who  derives  it  a  corona  populi ;  the  crowd  at- 
tending in  a  circle  is  by  no  means  peculiar  to  this  particular  ma- 
giftra  e.  Almoft  every  one  of  the  directions  to  this  officer  relates  to 
the  view  of  the  dead  body  and  the  profecution  of  the  murderer  ;  and 
moft  of  them  are  now  put  in  execution,  particularly  with  regard  to 
the  very  minute  defcription  of  the  wound,  which  hath  undoubtedly 
occafioned  the  now-fettled  form  of  one  part  of  the  indictment  for 
murder:  Item  de  omnibus  plagis  videndum  ejl,  qua  Jit  longitudo,  la- 
titude, et  profunditas,  et  quibus  annis  vulueratus  Jit  lafus,  et  in  qua 
parte  corporis. 

\f\  Giraldus  Cambrenfis,  in  his  Topographia  Hlbema,  mentions,  that,  in 
the  time  of  Henry  the  Second,  there  was  but  one  church  in  Ireland  built 
of  ftone  ;  I  fhould  therefore  think,  that  Edward  the  Firft  muft  have  plan- 
ned theie  magnificent  caftles  from  fome  which  he  had  feen  in  his  expe- 
dition to  the  Holy  land.  England  at  that  time  had  not  furnifhed  any 
fuch  models,  nor  is  it  believed  any  country  in  Europe.  The  army  of  the 
Crufafles  was  infinitely  numerous,  and  muft  have  beenoccafionally  empoly- 
cd  in  building  fortifications. 

L5  THE 
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TTE    STATUTE    OF    BIGAMY, 

4  Edw.  I.    A.  D.  1276. 

TH  E  title  of  this  ftatute  is  lingular,  as  the  greater!  part  (of 
which  it  confifts)  hath  no  kind  of  relation  to  it.     The  fifth 
chapter  takes   away  the  benefit  of  clergy  from  him  who  is  a  biga- 
mift,  or  who  hath  married  two  wives  fucceffively  (not  a  polygamift, 
as  the  word  Bigamift  is  generally  underftood),   which  offence  no 
ftatute  hath  made  penal  till  the   ftatute  of  James  the  Firft.     A 
canon  of  Pope  Gregory  the  Tenth  had  taken  away  the  benefit  of 
clergy   from  a  bigamift  ;  which  having  been  adopted  in  England, 
the  clergy  had  a  doubt,   whether  a  perfon  in  holy  orders,  who  had 
been  guilty  of  this  offence  before  the  canon  took  place,  might  claim 
the  indulgence  of  the  common  law  ;  this   ftatute,  therefore,  retro- 
fpecYively   declares,  he  fhall  not    be    entitled  to   fuch    privilege. 
Prynne  [/]  takes   notice    of   two  miftakes  made  by  Sir  Edward 
Coke  [ii\.     The  firft  relates  to  the  name  of  the  pope,  who  made 
the    canon ;    and    the   fecond   to   the   preamble,    which    is   mif- 
recited.     The  pope  who  fummoned  the  council  at  Lyons    was 
Gregory  the  Tenth,  and  not  Boniface  the   Eighth,   who  was  not 
elected  till  the  twenty- eighth  of  Edward  the  Firft,  and  confequently 
not  till  four  and  twenty  years  after  this  ftatute  was  cna£ied.     If  it 
is  faid,  that  this  miftake  of  Sir  Edward  Coke  is  not  of  any  very 
material  confequence ;   the  anfwer  is,  that,  his  Inftitutes  and  Reports 
being  the  beft  law-chart,  and  implicitly  trufted  to,  it  is  proper  to 
take  notice  of  every  fhoal  and  rock  mifplaced,  though  perhaps  not 
in  the  common  track  of  navigation. 

[/J  Records,  -vol.  iii.  p.  151.  [a]  2d  Inftitut. 


STAT  U- 


C    79    ] 

STATUTUM    GLOUCESTRIiE, 
6  Edw.I.  A.  D.  1278. 

THIS  parliament  was  held  at  Gloucefter,  and,  as  the  preamble 
of  the  ftatute  informs  us,  in  the  month  of  Auguft ;  I  mould 
think,  from  that  circumftance,  rather  in  the  return  [w]  of  Edward 
from  Wales,  than,  as  Carte  [x]  fuppofes,  in  his  march  thither.     The 

[w]  This  conjecture  feems  to  be  confirmed  by  the  prefent  ftatute's  con- 
fifting  of  fifteen  chapters,  or  fo  many  diiUntt  laws  ;  for  which  there  would 
have  hardly  been  leifure  whilft  Edward  was  on  his  march  againft  the 

enemy. 

[#]  In  this  early  part  of  the  Englifh  hiftory,  I  fhould  always  prefer  the 
authority  of  Carte  to  any  other  hiftorian:  he  was  indefatigable  himfelf  in 
his  refcarches,  having  dedicated  his  whole  life  to  them,  and  was  affifted,  in 
what  relates  to  Wales,  by  the  labours  of  Mr.  Lewis  Morris  of  Penbryn,  in 
Cardiganfhire :  as  for  his  political  prejudices,  they  cannot  be  fuppofed  to 
have  had  any  bias  in  what  relates  to  a  tranfaftion  500  years  ago,  and 
which  hath  nothing  to  do  with  the  royal  touch  for  the  cure  of  the  king's 
evil.  I  (hould  here  make  an  apology  for  introducing  what  hath  no  relation 
to  the  prefent  ftatute ;  but  I  cannot  help  mentioning  what  I  once  heard 
from  an  old  man  who  was  witnefs  in  a  caufe,  with  regard  to  this  fuppofed 
miraculous  power  of  healing.  He  had,  by  his  evidence,  fixed  the  time  of 
a  fact  by  Queen  Anne's  halfcng  been  at  Oxford,  and  touched  him,  whilft  a 
child,  for  the  cure  of  the  evil;  when  he  had  finifhed  his  evidence,  I  had  an 
opportunity  of  aJking  him  whether  he  was  really  cured?  Upon  which  he 
anfwered  with  a  fignificant  fmile,  that  he  believed  himfelf  to  have  never 
had.  a  complaint  that  deferved  to  be  confidered  as  the  evil ;  but  that  his 
parents  were  poor,  and  had  no  objection  to  the  bit  of  gold.  It  feems  to  me, 
that  this  piece  of  gold,  which  was  given  to  thofe  who  were  touched,  ac- 
counts for  the  great  refort  upon  this  occafion,  and  the  fuppofed  afterwards 
miraculous  cures.  Gemelli  (the  famous  traveller)  alfo  gives  an  account  of 
1600  perfons  offering  themfelves  to  be  cured  of  the  evil  to  Lewis  the 
Fourteenth  on  Eafter-Sunday,  in  the  year  1686.  Gemelli  was  himfelf  pre- 
fent at  this  ceremony,  and  fays  the  words  ufed'  were,  Le  Roy  te  toilthc, 
Dieu  te  gueriffe.  Every  Frenchman  received  1 5  fous,  and  every  foreigner 
30,  after  being  touched:  to  fome  of  the  fuppofed  patients  the  king  laid, 
Areyouftck  toof 
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chief  purpofe  for  which  the  king  aflembled  this  parliament,  was  to 
oblige  tbofe  who  claimed  any  franchifes  or  liberties  to  mew  their 
title  to  tbem  before  the  king's  juftices,  or  otherwife  to  feize  them 
into  the  king's  hands.  Mr.  Cay  hath  therefore  very  properly  printed 
the  ftatute  of  quo  warranto  (as  it  is  generally  called)  at  the  end  of 
this  ftatute,  inftead  of  making  it  an  acl:  of  the  thirtieth  year  of 
Edward  the  Firft,  as  it  had  been  erroneoufly  printed  in  the  preced- 
.  ing  editions.  We  find  that  this  law  was  mod  reafonably  thought 
to  be  oppreffive  when  carried  into  execution ;  the  Annals  of  Wa- 
verley  give  this  account  of  it :  "  In  hoc  anno  exiit  ediclum  a  curia 
"  regis  ad  univerfos  comitatus  totius  Angliae,  per  breve  quod  voca- 
««  tur  ab  incolis  quo  warranto,  ad  certos  juftitiarios  directum,  ad  in- 
"  quirendum  de  libertatibus  quibufcunque  quomodo  a  domino  rege 
"  tenebantur  ;  cujus  brevisoccafione  omnes  archiepifcopi,  epifcopi, 
"  abbates,  priores,  comites,  barones,  et  caeteri  libere  tenentes,  varus 
"  labor ibus  et  expenjis  fuerunt  prasgravati,  et  etiam  rex  ne  parum 
"  quldem  emolumenti  hide  ajj'ecutus  ejl  [y]."  Which  is  indeed  (I  had 
almoft  faid  providentially)  the  neceflary  eonfequence  of  a  tyranni- 
cal law.  Befides  what  I  have  here  tranferibed  from  the  Annals  of 
Waverley,  Falle,  in  his  account  of  Jerfey,  mentions  fome  moft 
violent  proceedings  under  this  ftatute,  during  the  reign  of  Edward 
the  Firft,  in  that  ifland. 

I  have  been  informed,  that  Cardinal  Fleury,  at  the  latter  end  of 
his  adminftration,  either  iffued,  or  intended  to  iflue,  an  arret  very 
fnnilar  to  this  oppreffive  ftatute  of  quo  warranto :  upon  the  general 
alarm  [z]  occafioned  by  this  defign,  the  French  inhabitants  of  thofe 
provinces,  which  formerly  belonged  to  the  crown  of  England,  were 

[y]  Gale,  vol.  iii.  p.  2  3-5. 

[z]  This  alarm  probably  occafioned  the  publication  of  the  Relies  Gaf- 
coynes  by  Carte,  in  the  year  1743.  ?^s  valaable  colle&ion  of  the  titles 
of  all  die  records  in  England  (which  relate  to  the  French  provinces, 
formerly  under  the  Englifh  dominion,  and  chiefly  Gafcony)  being  calculated 
for.  the  ufe  of  the  French,  is  preceded  by  a  French  Preface.  The  titles 
only  of  thefe  records  make  two  folio  volumes ;  it  would  certainly  however 
.be  a  work  deferving  the  encouragement  of  both  nations,  and  of  all  learned 
men  throughout  Europe,  to  print  thefe  records  at  length :  the  fame  may 
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furnilhed  in  feveral  inftanees  with  evidence  of  their  titles  to  franchifes 
from  our  records. 

This  ftatute  coniifts  of  fifteen  chapters  moft  of  which  relate  to 
the  amendment  of  the  common  law  as  it  was  then  pra&ifcd,  but 
which  at  prefent  are  not  very  material.  From  thefe  I  muft  except 
the  firft  chapter,  which  relates  to  damages  and  cofis  [a]  ;  the  eighth 
chapter,  which  enacts,  that  the  caufe  of  action  in  the  king's  fupcrior 
courts  mall  exceed  forty  millings  [3]  ;  and  the  ninth  chapter,  which 
takes  away  a  very  extraordinary  doubt  at  the  common  law,  whether 
a  man  killing  another  in  his  own  defence,  or  by  mifadventure, 

be  faid  with  regard  to  the  records  in  the  Bermingham  Tower  at  Dublin, 
fome  of  which  go  as  far  back  as  the  reign  of  Edward  the  Firft, 

r_tf]  Pierre  de  Fontaines,  the  oldelt  writer  on  the  French  law  (except 
Beaumanoir),  informs  us,  that,  by  the  ancient  law  of  France,  there  were 
no  cofts.  Inft.  Cout.  p.  216. 

[7>]  The  fpirit  of  this  law  deferves  to  be  much  attended  to  at  prefent, 
when  the  value  of  forty  {hillings  is  fo  very  confiderably  lowered.  Many 
differtations  have  been  written  with  regard  to  the  comparative  value  of 
money  in  the  different  reigns  of  the  kings  of  England  ;  I  (hall  choofe  to  fix 
this  by  fome  ftatutes  which  (hew  either  exprefly  or  by  implication  this 
comparative  value.  By  the  ftatute  of  Weftminfter  the  firft  (3  Edw.  I. 
ch.  v.)  no  man  is  to  be  refufed  bail  for  a  larceny  under  1 2  d*.  Sir  Henry 
Spelman  hath  obferved  on  this  part  of  the  ftatute,  that,  when  every  thing 
elfe  is  growing  dearer,  a  man's  life  is  forfeited  every  day  for  what  is  of  lefs 
and  lefs  value.  Judges  and  juries  indeed,  from  commendable  motives  of  hu- 
manity, do  not  weigh  the  price  of  goods  ftolen  \w  golden  fcales ;  but  is  there 
not  a  great  impropriety  in  a  jury's  finding  on  their  oaths  that  goods  pro- 
duced in  court  (and  which  every  one  fees  are  perhaps  of  twenty  times  the 
value)  are  only  worth  xxd.l  and  may  not  this  liberty  taken  with  their  oath 
make  them  and  the  audience  lefs  attentive  to  it  upon  more  material  points  I 
But  not  to  digrefs.  There  is  a  ftatute  of  f  2 1  James  I.  ch.  vi.  which  fays, 
that  a  woman  fhall  not  lofe  her  life  for  a  larceny  under  ten  (hillings :  this 

*  There  is  an  ancient  law  to  the  like  efFedt  in  Scotland,  "  It  is  ftatute,  that  no  man  (hall  be 
*•  hanged  for  a  lefs  fault  than  twa  fcheep,  whereof  ilk  ane  is  worth  16  pennies."  The  law 
of  Burdinfeck.  Reg.  Maj.  translation  by  Skene,  i6</.  Scots  is  at  prefent  only  i^d.  and  a 
fraction. 

f  The  title  of  this  ftatute  is,  An  ail  concerning  'women  convifled  of  /mall  felonies,  who,  by  the 
ccramon  law  (it  cannot  be  faid  to  its  humanity),  were  excluded  from  the  benefit  of  clergy. 

M  mould 
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fhould  be  profecuted  as  a  felon  [c] .  The  n,  12,  13,  14th  chapter.; 
relate  to  the  city  of  London  only  ;  which  is  a  proof  of  the  great  in- 
fluence this  city  had  even  fo  early  in  our  hiftory. 

therefore  fhews,  that,  in  the  year  1623,  the  value  of  money  was  ten  times 
lefs  than  at  the  time  of  making  the  ftatute  of  Weftminfter  the  firft;  and  it 
might  perhaps  be  very  proper  to  extend  it,  in  the  year  1766,  to  twenty 
Shillings.  There  is  another  ftatute  1 3  Charles  II.  Stat.  i.  (firft  printed  by 
Mr.  Ruffhead)  which  regulates  the  fees  of  the  Mafters  in  Chancery ;  the 
preamble  to  this  aft  recites,  that  thefe  offices  were  as  ancient  as  the  Con- 
queft,  and  that  4  c/.  at  that  time  was  more  than  two  fiiillings  in  the  year 
1 66 1 .  It  muft  be  admitted,  that  thefe  ftatutes  do  not  entirely  agree  in  their 
comparative  value  of  money;  but  at  the  fame  time  a  medium  between  them 
may  perhaps  be  the  beft  direction  to  form  a  judgment  upon. 

[c~\  It  is  recited  by  the  preamble  to  the  24  Hen.  VIII.  ch.  v.  to  have- 
been  doubtful  by  the  common  law,  whether  a  forfeiture  of  goods  and 
chattels  was  not  incurred  by  the  killing  of  a  thief  or  murderer. 
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ASTATUTE30DIK    O  C  T  O  B  R  I  S, 

7  Edw.  I.  A.  D.  1279. 

To  all  Parliaments    and  Treaties   every  one  mall  come  without 

force  of  arms. 

THIS  and  the  following  law  with  regard  to  Mortmain  are  the 
only  ftatutes  of  the  year  1279.  The  firft  of  thefe  recites 
fundry  debates  between  the  King  and  certain  Great  Men  ■,  hiftory  is 
entirely  filent  with  regard  to  the  caufe  of  thefe  debates,  or  indeed 
that  there  were  any  disputes  at  this  time  between  the  king  and  his 
barons.  There  feems  to  be  little  doubt,  however,  that  the  ftatute, 
entitled  Extenta  Manerii,  made  three  years  before  (which  was  an- 
other Domefday  Survey)  ;  and  the  ftatute  of  Quo  warranto,  made 
the  preceding  year,  might  occafion  thefe  troubles,  efpecially  as  the 
firft  article  of  the  Extenta  Manerii  relates  to  fortified  caftles,  and 
which  probably  might  (at  leaft  in  part)  have  been  carried  into  exe- 
cution. That  the  points  contefted  were  of  confequence,  may  be 
inferred  from  the  tumultuary  proceeding,  which  this  ftatute  forbids, 
when  there  fhould  be  any  further  treaty,  or  meeting  between  the 
king  and  his  barons. 

Both  this  and  the  following  ftatute  are  directed  to  the  juftices  of 
the  King's  Bench,  to  be  inrolled  and  proclaimed  in  their  courts  : 
and  as  the  firft  relates  to  dangerous  riots,  there  was  a  peculiar  pro- 
priety in  tranfmitting  it  to  the  court  of  King's  Bench,  as  being  the 
court  of  the  higheft  criminal  jurifdicYion  in  this  country.  The  firft 
of  thefe  laws  is  in  French ;  the  fecond,  making  fome  new  provifions 
with  regard  to  difpofing  of  lands  in  Mortmain,  is  in  Latin,  agree- 
able to  an  obfervation  which  I  have  before  made,  that  when  the  in- 
tereft  of  the  clergy  is  concerned,  the  ftatute  is  generally  in  the  Latin 
language. 

Bifhop  Kennet,  in  his  Gloflary,at  the  end  of  his  Parochial  Antiqui- 
ties fverbo  Religiosi)  obferves,  that,  before  any  ftatute  of  Mort- 
main, the  nation  was  fo  fenfible  of  the  inconvenience  arifing  from  it, 

M  2  that 
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that  it  was  often  made  an  exprefs  condition  in  grants  and  convey- 
ances, "  Tenendum  Jibi  et  hceredibus  fids,  vel  cuicunque  "vendere,  dare, 
vel  ajjignare  voluerint,  except  is  viris  religiofis,  et  Judceis"  Baker  \d\ 
in  his  Chronicle,  informs  us,  that  the  number  of  monafteries  built  in 
the  reign  of  Henry  the  Firft  was  fo  great,  that  almoft  all  the  la- 
bourers of  the  country  became  bricklayers  and  carpenters.  We 
have  already  found,  that  this  growing  [e]  abufe  was  endeavoured  to 
have  been  prevented  by  an  article  of  Magna  Charta  ;  but,  that  pro- 
vifion  having  been  evaded,  the  prefent  ftatute  fays,  that  it  mail  not 
be  done  qudcanque  arte  vel  ingemo. 

The  opposition  to  Mortmain  at  this  time  arofe  from  very  dif- 
ferent reafons,  than  thofe  which  have  occafioned  the  later  ftatutes 
againft  it :  as  the  land  was  given  to  God,  the  king  and  the  barons 
loft  all  the  ufual  profits  of  lands  held  under  them ;  they  had  no 
notion  of  an  inconvenience  or  mifchief  to  the  public  from  a  ftagna- 
tion  of  property :  it  is  this  inconvenience  which  hath  chiefly  oc- 
cafioned the  laft  moft  effectual  ftatute  againft  lands  being  given  in 
Mortmain.  As  for  the  teftator's  difpofing  of  his  effe&s,  in  pre- 
judice to  his  relations,  that  is  ftill  left  open  as  to  perfonal  eftate, 
from  which  a  benefaction  of  this  kind  is  much  more  likely  to  arife, 
than  from  a  gift  of  lands ;  as  men  pofleffed  of  landed  eftates  have 
generally  fo  much  pride,  that  they  will  leave  it  to  any  one  who  can 
keep  up  their  name  or  family,  which  a  religious  houfe  or  college 
can  never  do.  A  law,  however,  might  be  fo  framed,  as  to  en- 
courage and  promote  the  circulation  of  landed  property  by  bene- 

[d]  Baker  is  by  no  means  fo  contemptible  a  writer  as  he  is  generally 
fuppofed  to  be ;  it  is  believed,  that  the  ridicule  on  this  Chronicle  arifes 
from  its  being  part  of  the  furniture  of  Sir  Roger  de  Coverley's  Hall. 
Spettator. 

[e]  Dugdale,  in  his  Monafticon,  makes  Roger  de  Morteymer  exclaim 
ftrongly  againft  this  praftice,  vol.  ii.  p.  218,  "  Veez  beals  feigneurs,  com- 
"  mcnt  mon  pere  me  defheritat,  a  qui  per  tuts  reafons  duft  aver  vouch-fafe  tut 
"  fon  heritage,  fans  demembrer  ces  champs.  Mes  il  a  done  a  ceux  Vykins- 
"  del  Abbey."  Thefe  words  of  Sir  Roger  de  Morteymer  are  taken  from, 
an  account  of  the  priory  of  Wigmore  in  Herefordshire,  in  the  time  of  King 
Stephen, 
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fa&ions  to  Mortmain  purpofes,  as  if  the  bequeft  of  lands  was  made 
void,  unlefs  the  eftate  was  fold  within  a  year  after  the  devife 
took  effeft  [/]. 

[f]  It  appears  by  one  of  Pliny's  letters,  that  no  one  could  leave  any 
thing  to  the  republick ;  Pliny  however,  who  by  this  means  became  refiduary 
legatee,  waved  the  benefit  of  the  law  (which  he  might  have  infilled  upon), 
in  terms  that  do  him  too  much  honour  not  to  be  here  inferted :  "  Mihi 
"  autem  defun&i  voluntas  (vereor  quam  in  partem  jurifconfulti  quod  fum 
*  di&urus  accipiant)  antiquior  jure  eft,  utique  in  eo  quod  ad  communem  pa- 
"  triam  voluit  pervenire."  Pliny,  lib.  v.  ep.  7.  It  may  be  inferred  from  this, 
that  if  Pliny  had  been  an  Englifhman,  he  would  have  highly  venerated 
the  memory  of  Sir  Jofeph  Jekyll,  for  his  legacy  to  the  Jin&ing  fund. 
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A  W  NEW  STATUTE  OF  THE  EXCHEQUER, 

CALLED  THE  STATUTE  OF  RUTLAND, 

Made  24  Mail,  Anno  10  Edw.  I.  A.  D.  1282. 

I  SHOULD  not  have  made  any  obfervations  upon  this  ftatute, 
which  contains  regulations  that  concern  few  except  the  officers 
of  the  Receipt  of  the  Exchequer,  was  it  not  to  introduce  the  remark 
of  Prynne  on  fome  miftakes  of  Lord  Coke,  and  others ;  I  fhall  re- 
fer the  reader  to  p.  55,  56,  and  $y,  of  his  Animadverfiowon  Lord 
Coke's  4th  Inftitute,  as  they  contain  many  curious  particulars  not 
only  with  regard  to  the  prefent  ftatute,  but  with  relation  to  Ed- 
ward's expedition  againft  Wales ;  efpecially  as  they  are  inferted, 
like  many  other  things  in  this  laborious  compiler,  where  they  can- 
not be  eafily  found.  This  indefatigable  antiquary  hath  proved  be- 
yond all  doubt,  that  no  parliament  was  held  either  at  Rutland  in 
England,  or  Rhydland  in  Flintfhire,  in  this  year  of  Edward  the  Firft. 
With  regard  to  Rutland  in  England,  I  cannot  find  any  town  with 
fuch  a  name  :  as  for  Rhydland  in  Flintfhire,  Edward  the  Firft  built 
a  very  confiderable  caftle  there ;  but  Prynne  hath  fhewn,  that 
though  this  king  was  in  North-Wales,  yet  all  patents  figned  by 
him  bear  date  from  other  places  during  the  year  1 282. 

[g]  It  is  called,  A  New  Statute,  being  after  the  Statutum  de  diftriclione 
Scaccarii,  already  commented  upon. 
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STATUTUM    DE    M  E  RC  A  T  OR  I  BU  S, 

THE    STATUTE   OF    ACTON    BURNEL, 

Made  Anno  1 1  Edw.  I.  A.  D.  1283. 

THIS  ordinance  bears  date  at  A8on  Burnel\h\  in  Shrop- 
fhire,  the  1 2th  day  of  Oclober  in  the  1  ith  year  of  this  king's 
reign  ;  this  parliament  muft  therefore  have  been  held  in  Edward's 
return  from  Wales ;  and  the  attendance  could  not  have  been  very 
numerous,  as  it  is  believed  that  Afton  Barnel  was  never  even  a 
market  town  [;'].  I  mould  imagine,  that  Edward's  inducement  to 
hold  a  parliament  in  fo  infignincant  a  place  \_k\  arofe  from  its  lying 
on  the  borders  of  Wales,  where  he  probably  planned  that  chain  of 
caftles  in  the  weftern  part  of  Shropshire,  the  ruins  of  fome  of  which 
remain  to  this  day. 

This  law  is  entitled,  kut  ifyxv,  Sfatutum  de  Mercatoribus,  and 
taken  together  with  the  provisions  made,  by  Magna  Charta,  in  the 

\h]  There  are,  in  Spelman's  Index  Villaris,  no  Iefs  than  eighteen  towns, 
or  villages,  with  the  name  of  A&on,  which  is  not  extraordinary,  as  it  iigni- 
fies  no  more  than  Oak  Town  :  Afton  Burnel  is  in  Condover  Hundred,  and: 
was  fo  called  probably  from  the  family  of  Burnel,. which,  Camden  informs 
us,  is  one  of  the  mod  ancient  in  Shropshire. 

[z]  Whitelock  cites  a  manufcript  of  Sir  Roger  Owen's  (who  was  his 
particular  friend,  and  a  great  antiquary),  in  which  he  afferts,  that  the 
houfe  of  lords  fat  -  this  parliament  at  Aiion  Burnel,  and  the  houfe  of  com- 
mons at  Shrewfbury.     Commy.  Pari.  Writ.  vol.  i.  p.  208. 

[k]  The  end  of  the  building  in  which  this  parliament  was  held  is  now 

faid  to  form  part  of  a  barn.     There  is,  in  the   town  of  Machyntlaeth  in 

Montgomeryihire,  a  large  houfe,  in  which,  by  tradition,  Owen  Glendower 

is  faid  to  have  held  a  parliament,  by  which  muft  be  meant  a  conference  in 

the  fenfe  I  have  before  contended  for.     The  building  (as  far  as  I  can  truit 

my  memory)  is  fixty  feet  in  length,  thirty  in  breadth,  and  about  twenty-four 

feet  high:  three  or  four  poor  families  now  live  within  the  walls,  and  under 

the  roof. 
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favour  of  merchants  who  are  aliens,  does  particular  honour  to  the 
humanity  and  wifdom  of  our  anceftors.  How  different  are  the 
policy  and  laws  of  the  French  for  example,  who  fuppofe  that  they 
are  patterns  to  the  reft  of  Europe  for  the  civil  reception,  and  in- 
dulgences granted  to  foreigners !  An  alien  indeed  cannot  in  this 
country  purchafe  land,  any  more  than  in  France  ;  but  he  knows  the 
law,  and  hath  no  occafion  to  make  fuch  purchafe.  No  one  can 
travel  however  [/]  without  confiderable  fums,  much  lefs  can  he 
merchandize;  and  yet,  by  the  droit  d'aubaine  [m],  all  the  perfonalty 
belonging  to  a  ftranger  is  forfeited,  upon  his  death,  either  to  the 
king,  or  his  grantee ;  and  this  continues  to  be  the  law  of  France  in 
the  eighteenth  century,  and  a  law  frequently  put  in  execution. 

There  are  two  regulations  [«]  in  this  ftatute  which  deferve  to  be 
taken  notice  of:  the  firft  is,  that,  if  the  creditor  [<?]  imprifons  the 
debtor,  and  the  debtor  hath  nothing  to  live  upon  during  his  confine- 
ment, the  creditor  muft  provide  him  with  bread  and  water  [/>], 
The  fecond  is,  if  the  creditor  is  ajlranger,  the  debtor  is  not  only 
to  pay  the  debt,  but  likewife  the  extraordinary  expence  which  the 
ftranger  hath  incurred  during  his  ftay  in  England  to  profecute  his 
fuit,  till  the  time  that  he  hath  execution  againft  the  debtor's  goods. 
The  humanity  of  this  further  provifion  in  favour  of  an  alien  mer- 

[/]  As  for  bills  of  credit,  they  were  probably  not  ufed  at  this  time. 
\m\  This  is  in  Latin  jus  alibi  natorum.     Boileau,  in  his  eighth  Satire,  in- 
veighs againft  the  barbarity  of  this  law. 

"  Un  aigle  fur  un  champ  pretendant  droit  d'aubaine, 
w  Ne  fait  point  appeller  un  aigle  a  la  huitaine" 

i.  e.  to  anfwer  on  the  eighth  day  after  being  fummoned. 

[«]  The  debtor's  recognifance  is  ordered  to  be  taken  before  the  mayors 
of  London^  Briftol,  or  7'orkj  thefe  were  therefore  undoubtedly  the  principal 
towns  of  the  kingdom  at  this  time  for  trade.  York  became  a  place  of 
commerce,  from  the  trade  with  the  Northern  powers,  which  was  anciently 
■very  confiderable, 

[o]  Selden  fays,  with  our  anceftors,  Vinculis  coercere  rarum  erat. 

[p]  On  the  contrary,  by  13  Edw.  I.  ch.  i.  the  fervant,  who  hath  not  ac- 
counted with  his  mafter,  is  to  be  committed  in  vinculis,  and  to  live  in  gaol 
J.e  proprio. 

chant, 
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chant,  is  fomewhat  tainted  by  the  conclufion  of  tliis  law,  which 
(ays,  that  a  Jew  fhall  in  no  cafe  be  entitled  to  it  [^]  :  this  is  however 
in  fome  meafure  pardonable,  from  the  ftrong  prejudices  which  pre- 
vailed at  this  time  throughout  Europe  againft  this  unhappy  people  ; 
prejudices,  which  are  not  totally  eradicated  at  prefent,  and  which 
occafioned  the  fhameful  repeal  of  a  late  law,  founded  upon  the  wifeft 
principles  of  commerce. 

This  ftatute  was  further  explained,  and  new  provifions  added,  by 
the  thirteenth  of  Edward  the  Firft,  Statute  the  3d,  and  which  bears 
the  fame  title,  viz.  The  Statute  of  Merchants.  Mr.  Cay  hath,  in 
this  law  of  the  thirteenth  of  Edward  the  Firft,  very  properly  inferted 
a  various  reading  from  a  manufcript  in  the  Cotton  library,  which 
fays,  that  the  recognifance  fhall  be  taken  before  the  Mayor  of  London., 
inftead  of  the  Mayor  of  Appleby  in  Wejlmoreland;  as  the  feflion  of 
parliament,  in  the  thirteenth  year  of  this  king's  reign,  was  held  at 
Weftminfter  immediately  after  Edward's  return  from  Bury,  where 
he  had  continued  during  the  preceding  Eafter,  Appleby  could  never 
have  been  thought  of,  unlets  by  a  parliament  held  In  the  North  of 
England.  This  explanatory  ftatute  of  the  thirteenth  of  Edward 
the  Firft,  likewife  gives  us  the  form  of  the  writ,  upon  fuch  a  re- 
cognifance having  been  entered  into,  and  the  debtor's  not  having 
fatisfied  his  creditor.  There  is  an  ordinance  of  Francis  the  Firft,  in 
the  year  1536,  very  ftmilar  to  this  ftatute,  which  ftiews  the  more 
early  attention  to  commerce  in  this  country. 

[q]  This  part  of  the  ftatute  is  not  tranflated  in  any  of  the-cJiuor.s. 
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STATUTUM     W  A  L  L  I  #, 

iaEdw.  I.  A.  D.i  284. 

THIS  ftatute  bears  date  "  apud  Rothelanum"  (what  is  now 
called  Rhuydland  [r]  in  Flintfhire)  "  die  dominica  in  media 
"  quadragelima;  anno  regni  noftri  duodecimo :"  it  is  certainly  no 
more  than  regulations  made  by  the  king  in  council,  for  the  govern- 
ment of  Wales,  which  the  preamble  informs  us  was  now  totally 
fubdued  [/J.  This  law  defer  ves  mo  ft  particular  notice,  though  hi- 
therto unobferved  upon  either  by  any  lawyer  or  hiftorian,  except 
Carte,  who  touches  upon  it  but  tranfiently.  It  not  only  informs 
us  of  what  were  fome  of  the  cuftoms  and  laws  in  Wales  at  that 
time,  but  likewife,  by  the  remedies  provided,  what  was  the  law  of 
England. 

In  order  to  make  thefe  new  regulations  upon  the  beft  confidera- 
tion  of  the  different  laws  of  the  two  countries,  Edward  had,  the 
year  before,  directed  inquiries  upon  oath  before  certain  commif- 
iioners  (with  the  bifhop  of  St.  David's  for  their  prefident)  whofe 
certificates  and  returns  are  printed  in  the  Appendix  to  Howel  Dda's 
laws,  and  which  contain   many  curious  particulars  [/].     Of  thefe 

[r]  There  is  a  manufcript  of  this  law  in  the  Ilengwrt  Collection.  See 
Lhwyd's  Arch. 

[jj  Though  the  total  conqueit  of  Wales  is  here  recited,  I  fhould  doubt 
whether  it  extended  to  any  other  counties  than  thofe  which  are  mentioned,. 
viz.  Merioneth,  Carnarvon,  Anglefey,  and  Flintshire ;  as  likewife  the  coun- 
ties of  Carmarthen  and  Cardigan  in  South-Wales.  Edward  had  only  built 
his  caftles  in  thefe  counties,  viz.  Rhuydland,  Conway,  Beaumaris,  Carnarvon,. 
Harlech,  and  Aberyflwith ;  all  of  which  we  know,  either  from  hiftory  or 
records,  were  royal  works  of  this  reign,  except  Harlech,  which  feems  to 
fpeak  for  itfelf  to  have  been  planned  by  Edward.  Without  fuch  caftles, 
it  was  impoffible  to  keep  an  entire  or  permanent  dominion  over  fuch  a. 
country  as  Wales, 

[/3  i  flaah  here  infert  fome  of  the  interrogatories  upon  which  the  corn- 
law.- 
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laws  and  cuftoms,  which  prevailed  in  Wales  before  Edward's  con- 
qutfts,  fome  are  frill  retained,  others  altered,  and  fome  entirely 
abolifhed,  by  this  ftatute :  I  mall  here  take  notice  of  but  two  or 
three  of  them.  All  the  witneifes  agree  [«],  that  the  princes  of 
Wales  could  alter  the  laws  at  their  plcafure,  nor  do  they  make  the 
lcaft  mention  of  a  parliament,  or  even  a  council :  the  inference  from 
this  feems  to  be,  that  the  inhabitants  of  this  ifland  have  adopted  the 
inftitution  of  parliaments,  from  fome  of  the  invading  ftrangers. 
The  next  obfervation  I  (hall  make  upon  the  examination  of  thefe 
witnefies  is,  that  there  is  not  the  leaft  allufion  to  any  fort  of  feudal 
tenure,  which  confirms  what  I  have  before  advanced,  that  they  were 
unknown  in  this  country  before  the  Norman  conqueff .  There  is 
at  prefent  in  North- Wales  (and  it  is  believed  likewife  in  South- 

miffioners  were  to  examine  j  as  for  the  anfwers,  fee  the  above-mentioned 
Appendix. 

Interrogaciones  de  Certified  done  vel  Aprifa  faclenda  fecundum  formam  pr<z- 

diclarum  Literarum. 

"  Primo,  Inqufratur  fi  vidit  aliquis  placitum  moveri  inter  principem  Wallie  et 

"  barones  Walenfes  Wallie. 
"  Secundo,  Inter  quern  principem  et  quos  barones,  vel  quern  baronem,  et 

"  coram  quibus  judicibus. 
"  Quinto,  Si  vidit  placitum  inter  minorem  vel  inferiorem  et  parem  fuum  vel 

"  pares  fuos. 
"  Septimo,  Si  vidit  placitum,  per  quas  leges  et  per  quas  confuetudines  in 

"  placito  fuit  procefhim. 
"  Undecimo,  Si  judicatum  fuerit  fecundum  legem  Howel  Dda,  que  vocatur 

"  Keverick  *,  et  quoties  vidit  judicatum,  et  coram  quibus,  et  ubi. 
"  Duodecimo,  In  quibus  cafibus  confuevit  fecundum  legem  illam  judicari,  et 

"  utrum  in  mobilibus  vel  immobilibus,  vel  in  utroque." 
[V]  One  hundred  and  feventy-nvo  were  examined  at  the  four  different 
places,  where  thefe  commiilions  were  executed. 

*  I  have  been  referred  by  a  learned  and  ingenious  friend,  fince  the  former  edition  of  thefe 
obfervations,  to  the  catalogue  of  Wellh  manufcripts  publifhed  by  Lhuyd,  in  that  moll  com- 
prehenfive  and  elaborate  work  his  Archaeologia.  Amongft  thefe  manufcripts,  there  b  one 
entitled  Kyvretb  Hyvcl,  which  he  renders  leges  Hoelian*.  The  witnefles  examined  therefore 
;wth  regard  to  the  Kevcrith  {or  Keverick,  as  it  is  fometimes  written),  are  examined  with  re- 
gard to  Howel  Dda's  laws  called  Kc-vtritb,  or  7 he  Law,  x*t'  HoyJ>. 

N  2  Wales) 
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Wales)  no  copyhold  tenures,  and  fcarcely  an  inftance  of  what  are 
called  manerial  rights;  but  the  property  is  entirely  free  and  allodial. 
We  find  likewife,  that  gavelkind  prevailed  throughout  Wales  ;  the 
ripht  of  fucceffion  to  lands  in  the  eldert   fon   muft   have   therefore 

O 

been  derived  alfo  from  the  Normans  [u>] ;  as  was  alfo  the  trial  by 
battle,  which  was  likewife  unknown  in  Wales. 

[w]  I  find  by  fome  old  French  verfes  of  Guilliaume  Guiart  D'Orleans", 
that  in  the  year  1263,  at  the  latter  end  of  the  reign  of  Henry  III.  this 
point  was  confidered  by  the  Englifli  Parliament,  and  that  the  eftate  was 
at  that  time  equally  divided  in  France. 

"  L'an  fe  dit  faux,  ne  fui  noifans, 

"  Mil  deux  cens  foixante  trois  ans, 

"  Sans  plus,  d'incarnation  quierre ; 

"  Fit  venir  le  Roi  d'Angleterre, 

"  Des  fiez  qui  luy  appartindrenr, 

"  Tous  les  Barons  que  terres  tindrent; 

"  Lefquiex  enfemble  a  Parlement, 

"  II  pria  debonnairement, 

"  Que  communement  s'accordaffent, 

"  A  ce  qu'une  couftume  oftaffent, 

"  Qu'en  eft  de  tres  longue  tenue  j 

"  Par  fon  Royaume  maintenus, 

"  Et  vous  diray  quel,  en  difant, 

"  S'uns  boms  gentis,  oil  *  plaifant     (  *  paifant  perhaps) 

"  Fut  la  mors,  et  enfans  euft, 

"  Pleut  li,  on  le  depleufi, 

"  Le  flatut  a  ce  s'apportoit, 

"  £>ue  Va'ifne  le  tout  emportoit, 

"  Li  autre  rien  r!en  reconfcijjent 

"  Al  ajfent,  quel  part  quil  voujtffent. 

"  Leurs  droits  i-errent  anfi  devifez; 

"  Li  Barons  du  fait  avifez, 

"  Quils  commirent  a  defllonefte, 

"  Obeirent  a  fa  requefte, 

"  Et  voudrent  *  tant  furent  menez,     (*  oultre  probably) 

"  Que  les  enfans  d'un  pere  uez, 

*  Thcfe  verfes  are  cited  by  Bond  from  a  manufcript,  under  the  article  Ygaumtnt,  in  hi* 
learned  Gloflary,  which  is  printed  at  the  end  of  M<««^';DiftionaireEtymologi(iue.  Paris  1750. 
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The  preamble  to  the  ftatute  recites,  that  Wales  was,  before  the 
conqueft  of  Edward,  jure  feudal!  fubjeSta  to  the  crown  of  England, 
which  expreffion  is  very  remarkable,  as  it  is  believed  no  inftance 
can  be  found  in  any  record,  or  ancient  hiftorian,  of  a  jus  feudale 
prevailing  in  England:  we  hear  indeed  of  the  word  feudum ;  and 
the  diflindion  between  the  feudum  novum  and  thzfeudum  antiquum  ; 
but  a  regular  fyftem  of  feudal  law  (which  this  expreffion  fecms  to 
fuppofe)  there  are  but  very  flight  traces  of  [x],  Edward  however 
was  conqueror,  and  he  had  a  right  to  make  ufe  of  his  own  words  in 
the  preamble  to  his  law. 

After  the  preamble,  very  complete  directions  are  given  to  the 
fheriff  and  coroner,  upon  whom  fo  much  depends  with  regard  to  the 
execution  of  the  law,  fome  of  which  I  fhall  here  infert,  as  they  throw 
great  light  not  only  on  the  powers  of  thefe  officers,  but  likewiie  are 

"  S'engendrez  fuffent  loyaument, 
"  Partiffent  a  leur  ygaument, 
"  Et  felon  l'ordre  quils  devoient, 
"  Comme  cil  di  France  faifoient." 

As  I  mull  own  that  I  did  not  underftand  the  firfl  line  of  thefe  ancient 
hiftorical  verfes,  till  after  a  fecond  or  third  reading,  I  lhall  by  a  tranilation 
©f  it  poffibly  fave  the  reader  the  fame  trouble  ;  it  fignifies  that  if  there  is 
a  miftake,  in  the  date  of  the  year,  it  is  not  very  material.  I  mult  own  like- 
wife,  that  I  do  not  undeftand  the  20th  line, 

"  Al  affent,  quel  fart  quil  voujijfent." 

Glanvile,  who  is  fuppofed  to  have  written  in  the  time  of  Henry  the  Second, 
lays  it  down  exprefly,  that,  if  the  lands  were  held  per  militem,  the  whole 
eftate  defcended  to  the  eldeft  fon ;  fin  autem  liber  fuerit  fokmannus,  the 
eflate  was  then  equally  divided.     Glanvile,  lib.  vii.  ch.  iii. 

[.v]  There  is  likewife  another  expreffion  borrowed  from  the  Norman 
and  feudal  law  in  this  preamble,  viz.  qui  alto  et  bafTo  fe  fubmifcrunt. 
Though  there  have  been  of  late  years  two  or  three  very  ingenious  trea- 
tifes  to  explain  the  ancient  Common  law  by  feudal  principles,  yet  it  is  very 
clear,  that  neither  Littleton,  nor  his  Commentator,  Lord  Coke,  feem  to  have 
known  that  fuch  a  law  prevailed  in  any  part  of  Europe,  much  lefs  in 


England. 
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explanatory  of  other  circumftances  relative  to  the  ftate  of  the  criminal 

law  at  this  timc-[_y]. 

After  the  duty  of  the  fheriff  in  the  execution  of  his  office  is  ex- 
plained, the  ftatute  then  proceeds  in  the  fame  manner  with  regard  to 
the  coroner  [z],  in  which  he  is  directed  (amongft  other  particulars) 
to  attend  upon  information,  that  a  man  is  fo  dangeroufly  wounded 
that  his  life  is  defpaired  of,  and  he  is  likewife  ordered  to  fum- 
mon  a  jury.  This  branch  of  duty  in  a  coroner  is  now  totally 
neglected,  as  his  proceedings  are  only  fuper  vijum  corporis;  it  is  a 

[y]  "  Vicecomes  per  facramentum  duodecim  libere  tenendum  de  difcre- 
"  tioribus  et  legalioribus,  vel  plurium  pro  difcretione  vicecomitis,  dili»enter 
"  inquirat  de  capitulis  coronam  domini  regis  tangentibus  fubferiptis. 

"  De  macerariis,  carnes  furatas  fcienter  vendentibus  et  ementibus. 

«■  De  whittanwariis,  fcilicet  qui  coria  bovina  et  equina  furata  fcienter  al- 
"  bificant,ut  fie  non  agnofcantur. 

"  De  redobatoribus  pannorum  furatorura  eos  in  novam  formam  redigenti- 
■  bus,  et  veterem  mutantibus,  ut  de  mantello  tunicam  vel  fupertunicam 
'  facientibus,  et  fimilia. 

M  De  hiis  qui  contra  adventum  et  iter  jufticiarii  fe  fubtraxerunt,  et  pofl 
"  iter  jufticiarii  redierunt. 

"  De  raptoribus  virginura  fan&iraonialium,  et  matronarum  hoaefle  vi» 
"  rentium. 

"  De  ufurariis. 

"  De  hofpitantibus  ignotos  ultra  duas  nottes. 

"  De  fanguine  effufo. 

"  De  huthefio  levato. 

*  De  tondentibus  multones  no&anter  in  ovilibus,  et  eos  excoriantibus,  vel 
"  etiam  alia  animalia. 

"  De  capientibus  et  colligentibus  noftanter  blada  in  atitumpno,  et  ea 
"  afportantibus ;  et  de  omnibus  aliis  hujufmodi  malefa&oribus." 

^  0]  The  two  ftatutes  of  Exeter,  made  in  the  fourteenth  year  of  this 
king,  relate  almoft  entirely  to  the  office  of  coroner,  though  they  are  not 
taken  notice  of  by  any  writer  on. the  law,  and  probably  becaufe  the  French 
is  very  corrupt,  and  hath  never  been  tranflated.  I  mould  imagine,  thefc 
laws  were  made  to  reftrain  the  rapine  and  violences  of  the  people,  called 
Gubbins,  who  lived  on  Dartmore,  being  the  marches  between  Devonihire 
and  Cornwall,  and  who  continued  to  be  lawlefs  in  the  time  of  Cnieen 
Elizabeth.    See  Carew's  Cornwall. 

3  regulation 
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regulation  however  which  deferves  much  to  be  revived ;  and  I 
mould  conceive,  that  this  attendance  of  the  coroner  and  a  jury, 
when  a  dangerous  wound  had  been  received,  was  to  prevent  the  dy- 
ing words  of  the  perfon  murdered  from  being  evidence.  This  kind 
of  evidence  as  allowed  at  prefent  cannot  be  too  cautiouflv  admitted: 
it  is  prefumed  indeed,  that  the  words  of  a  dying  man  cannot  but  be 
true,  confidering  the  fituation  under  which  he  gives  the  informa- 
tion. But  may  not  a  dying  man  (though  a  good  Chriitian)  de- 
prived of  expected  happinefs  in  life  by  a  wound  received  perhaps 
from  an  enemy,  rather  wifh  his  punimment  more  eagerly  than  he 
mould  do  ?  and  may  not  thole  about  the  dying  perfon  (who  arc 
generally  relations)  repeat  what  he  hath  faid  more  ftrongly  on  the 
trial  than  poffibly  the  words  were  delivered  ? 

After  this,  the  duty  of  the  coroner  in  cafes  of  abjuration  is  ex- 
plained, wrhich  is  now  indeed  abolifhed  ;  it  may  not  however  be 
improper  to  mention  the  particulars  of  this  puniihment,  as  defcribed 
by  the  ftatute.  If  a  felon  or  murderer  fly  to  a  fan&uary  after  the 
offence  is  committed,  the  coroner  is  to  fend  to  the  king's  bailiff  of 
the  commote  [«],  who  is  to  fummon  a  jury  of  the  neighbour- 
hood [<£].  The  felon  is  then  to  make  his  abjuration  in  the  prefencc 
of  the  jury,  after  which  he  is  to  be  led  to  the  porch  of  the  fanduary, 
and  the  coroner  is  to  appoint  a  port,  from  which  he  is  to  embark 
for  banifhment ;  to  which  port  he  is  to  proceed  by  the  neareft 
highway  without  ever  turning  to  right  or  left,  and  to  carry  a  torch 
in  his  hand  till  he  arrives, 

[a]  A  commote  in  Wales  fignifies  a  portion  of  land  equal  to  the  fourth 
part  of  a  cantred;  umus  commoti  folum,  i.  e.  quartce  partis  cantredi.  Girald. 
Cambr.  ch.  ii.  M  Habet  autem  hxec  infula  (Mono.)  trecentas  quadraginta 
"  villas,  et  pro  tribus  cantredi 's  reputatur."  The  word  cantred  is  com- 
pounded of  cant,  which  fignifies  a  hundred ;  and  tre,  a  town. 

[b]  The  common  reafon  for  a  jury's  coming  from  the  neighbourhood. 
■viz.  qubd  vicini  vicinorum  facia  prafumuntur  Jcire,  docs  not  feem  to  be 
fatisfactory  ;  neighbours  indeed  know  the  fatts ;  but  they  often  know  too 
much,  and  with  too  ftrong  prejudices :  the  reafon  given  afterwards  in  this 
ilatute  feeros  better  founded,  ne  patria  laboribus  ct  expen/is  fatigetur. 

After 
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After  what  relates  to  the  fherirT  and  coroner,  the  ftatute  then 
gives  the  form  of  writs  in  thofe  Actions  which  were  at  that  time 
moll  commonly  ufed.  The  form  of  thefe  writs  was  anciently 
thought  to  be  of  fuch  confequence,  that  it  was  one  of  the  articles 
infilled  upon  by  the  barons  in  the  year  1258,  that  the  chancellor 
fhould  not  only  be  elective,  but  fhould  take  an  oath,  Que  il  ne 
enfclera  nul  brief ~,  per  brief  de  curs,  fans  le  commandement  le  roi,  et  le 
cunfeel\f\. 

It  is  likewife  well  known,  that  there  is  no  legal  argument  which 
hath  fuch  force  in  our  courts  of  law,  as  thofe  which  are  drawn 
from  the  words  of  ancient  writs ;  and  that  the  Regifrum  Brevium 
is  therefore  looked  upon  to  be  the  very  foundation  of  the  common 
law  [d].  I  have  compared  the  writ  of  Novel  Dijfeijin,  as  fet  forth  in 
this  ftatute,  and  likewife  the  writ  of  Mortdancefer,  with  the  forms 
in  the  regifter,  which  feem  to  tally  exaftly  (mutatis  mutandis)  for 
England  and  Wales.  I  have  likewife  compared  them  with  the 
forms  in  that  ancient  book  in  the  Scotch  law,  entitled,  Quoniam 
Attachiamenta :  the  comparifon  of  thefe  writs  feems  moft  fully  to 
prove  the  great  authority  which  is  due  to  our  Regifrum  Brevium, 
and  likewife  that  the  law  of  Stotland  (as  hath  before  been  contended) 
agreed  anciently  not  only  with  the  principles  of  the  law  of  Eng- 
land, but  in  its  practice,  though  there  might  be  fome  variances  of 
no  great  importance. 

[c]  Gale,  vol.  i. 

[d]  All  original  writs  mull  be  found  in  the  regifter,  nor  can  be  fupplied 
but  by  the  ftatute  of  Weftminfter  the  fecond,  which  gives  the  writ  in  con- 
fmili  cafu.    Said  by  Sir  Jofeph  Jekyll  in  colonel  Pitt's  cafe.    Cunyngh.  Rep. 

p.  25.  Sir  Edward  Coke  fuppofes,  in  the  Introduction  to  the  10th  part  of 
his  Reports,  that  the  Regijler  of  Writs  is  the  moft  ancient  book  in  the  Euglifh 
law. 
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Edita  apud  Wefhnon'  in  Parliamento  fuo,  Pafch.  anno  Regni  fui 
tertio  decimo,  A.  D.  1285. 

THIS  colle&ion  of  laws,  which  is  divided  into  fifty  different 
chapters,  contains  matter  of  fo  mifcellaneous  a  nature,  that 
it  is  impoffible  to  reduce  the  obfervations  to  be  made  upon  it  into 
any  fort  of  connexion  any  more  than  the  Comment  upon  Magna 
Charta.  Moft  of  thefe  chapters  were  made  with  an  intent  to 
amend  the  law  as  it  was  then  underftood  and  praclifed,  and  more 
particularly,  as  the  preamble  informs  us,  to  explain  fome  parts  of 
the  ftatute  of  Gloucefter,  which  paffed  in  the  fixth  year  of  this 
king's  reign.  I  fliould  imagine,  that  it  is  from  this  collection  of 
laws  (generally  called  Weftminfter  the  fecond)  that  Lord  Coke,  in 
the  Introduction  to  one  of  his  Commentaries  [e],  hath  fly  led  Edward 
the  Firft,  the  Englijlo  Ju/iinian. 

The  firft  chapter  feciires  the  eftate  given  to  a  man,  and  the  heirs 
of  his  body  (called  an  Eftate  tail),  to  his  iffue  ;  and  in  cafe  he  hath 
no  iffue  of  his  body,  then  to  the  donor  or  his  heirs ;  the  ftatute 
very  properly  fays,  that  the  firft  taker's  alienating,  is  contra  formam 
doni,  and  it  being  fo,  fuch  alienation  fliould  have  been  void  at  com- 
mon law,  as,  if  the  law  permits  the  limitation,  the  intention  of  him 
who  creates  the  eftate  fhould  always  not  only  be  attended  to,  but 
carried  into  execution  ;  otherwife,   why  is  any  one  allowed  to  dif- 

|V]  I  call  the  different  parts  of  Lord  Coke's  Reports  his  Commentaries, 
as  this  is  the  name  which  he  generally  diftinguifhes  them  by  himfelf.  1 
ihould  perhaps  make  an  apology  for  having  cited  this  great  lawyer,  under 
the  title  of  Lord  Coke,  but  it  is  the  name  of  pre-eminence  which  he  hath 
obtained  in  Weitminiter-Hall :  the  late  publication  of  the  Journals  of  the 
Houfe  of  Commons  (hews,  that  he  did  not  proflitutc  his  amazing  know- 
ledge of  the  municipal  lav/  to  political  purpofes,  as  he  generally  argues  in 
the  fame  manner  and  from  the  fame  authorities  which  he  cites  in  his  In* 
ltitutes. 

O  pofe 
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pofe  of  his  eftate,  and  exprefs  his  intention,  by  a  deed  folemnly  exe- 
cuted in  the  prefence  of  wknefles  ? 

This  chapter  of  Weftminifter  the   fecond  is  generally  fuppofed 
to  have  introduced  EJiates  tail,  but  k  fhould  more  properly  be  faid 
to  have  eftablifhed  them  :  Selden  thinks  he  hath  found  traces  of 
this  kind  of  eftate,  in  the  laws  of  Alfred,  "  Qui  terram  habuerit  per 
"  fcripturas  feriem  (fc.  Bocland)  fibi  a  majoribus  reli&am,  ab  haere- 
"  dibus  ad  alios  alienandi  poteftas  non  efto,  fiquidem  praefentibus 
"  cognatis  coram  rege,   aut  epifcopo,  fcriptura  aut  teftimonio  pro- 
"  betur,  omni  alienatione  interdixiffe  ei  ilium,  qui  prius  conceffit, 
"  talemque  ei  impofuiffe  legem  cum  primo  dederit  [/]-.     En,  jurif- 
"  periti,  feudum  quod  dicitis  talliatum,  Edwardi  Primi  decimo  fupra 
*'  tertium  anno  hie  multo  antiquius  habetis  [g]"     Though  what 
Struvius  fays,  in  his  furifprudentia  Fendalis,  "  Quod  apud  Anglos 
*'  praecipue  obtinet,"   may  be  true,  yet  it  is  more  or  lefs  ufed  in 
moft  of  the  countries  of  Europe,*  under  the  names  of  Maggiorati 
and  Majorats,   and  feems  likewife  to  have  been  univerfally  con- 
demned wherever  it  hath  been  introduced.     Giannone  (who  derives 
the  Maggiorati  ufed  in  the  Neapolitan  territories,  from  the  Norman 
and  feudal  law,  and  not  from  that  of  the  Lombards,  in  which  there 
is  no  trace  of  any  fuch  eftate)  fpeaks  thus  of  them :  "  Nel  fecolo 
**  decimo  fefto  i  maggiorati,  e  le  primogeniture  (quafi  che  incognite 
"  agli  antichi)  fi  refero  cofi  frequenti,  che  la  loro  materia  diffufa 
<c  empi  la  Giurifprudenza  di  nuovi  termini,  di  nuove  difpute,  e 
u  nuovi  trattati  [-£]."     The  fame  inconveniences  could  not  fail  of 
being  foon  experienced  in  England ;  for  Chaucer,  in  his  character 
of  die  Man  of  Law,  fays, 

"  All  ivasfeefimple  to  him  in  eff'eB ;" 

Befides  the  intricacy  and  perplexities  in  the  law;    befides  the 
ftagnation  of  landed  property,  fo  contrary  to  the  promotion  of  in- 

[/]  LI.  Alfr.  et  Edg.  ch.  xxxvii. 
[g]  Seld.  vol.  ii.  p.  926. 
[//]  Gian.  vol.  iy.  p.  Z94, 

Juftryj 
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dtiftry  [/'],  thefe  eftates  have  been  productive  of  perpetual  difagree* 
ments  between  the  father  and  his  eldeft  fon,  which  indeed  he  well 
deferves  from  his  moft  unnatural  treatment  of  his  younger  children, 
though  from  cuftom  the  hardfhip  does  not  perhaps  ftrike  him,  when 
he  makes  his  marriage-fettlement.  Younger  children  in  this  coun- 
try are  not  indeed  expofed  as  they  were  amongft  the  Greeks  and 
Romans,  and  as  they  are  to  this  day  in  China  ;  but  the  very  fcanty 
provifion  made  for  them,  in  companion  with  the  eldeft  fon,  fcems 
to  approach  nearly  to  this  barbarity. 

This  unequal  diflribution  of  the  father's  eftate  was  unknown  an- 
ciently \k]  in  any  nation,  whether  civilized  or  barbarous  ;  nor  do  we 
hear  of  it  at  prefent  in  any  part  of  the  world,  but  in  certain  ftates  of 
Europe,  It  can  as  little  be  faid,  that  we  derived  this  cuftom  from  our 
anceftors  the  Germans ;  for  Tacitus,  in  his  trealife  De  morlbus 
■Germanorum,  informs  us,  that  fuccejferes  fui  cut  que  Uteris  and  this 
equality  of  diftribution,  even  at  this  day,  generally  takes  place  in 
perfonal  property,  which  being  of  a  more  fluctuating  nature,  pride 
does  not  interfere  with  the  natural  and  equitable  diftribution  of  [/J. 

The  perpetuities  eftablimed  by  this  ftatute  in  procefs  of  time  had 
fo  much  contributed  to  the  increafe  of  power  in  the  Great  Barons, 
that,  about  two  centuries  afterwards,  it  was  in  a  great  meafure 
evaded,  by  the  invention  of  whac  is  called  a  common  recovery :  it 
was  impoffible  for  the  crown  to  procure  a  repeal  of  the  law  in  the 
houfe  of  lords,  and  therefore  the  judges  had  probably  an  intimation, 
that  they  muft  by  aftutia,  as  it  is  called,  render  a  ftatute  of  no  effect* 

[7J  See  Lord  Bacon's  ufe  of  the  law,  where  he  dwells  much  on  the  in- 
convenience of  entails. 

Ux7in  vvipQvftci,  xj  sir)  xXvpix  iQotxoClo.     OdyfT.  1.  xiv.  jb  208. 

So  Petyt,  in  his  Leges  Attica;,  S.ira.i[a.s  tzj  ywa-lvs  y'a;  »Vof*oi'p8f  Mmt.  p.  51- 

[/]  Mr.  Hakewill,  in  one  of  the  DifTertations,  published  by  Hearne, 
gives  this  very  extraordinary  reafon  for  the  whole  eftate  being  limited  to 
the  eldeft  fon,  viz.  that  in  the  northern  countries  population  goes  on  fo 
faft,  that  the  eftate  would  otherwife  be  frittered  to  nothing. 

O  2  which 
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which  the  king  could  not  extort  an  alteration  of,  from  one  part  of 

the  legiilature  [w]. 

The  great  benefit  arifins;  from  this  method  of  cuttinsr  off  an  entail, 
ieems  to  have  made  us  fhut  our  eyes  on  two  very  glaring  impro- 
prieties in  this  fiction  of  a  common  recovery.  The  firft  is,  that  it 
is  directly  in  oppofition  to  the  exprefs  and  clear  words  of  a  lubiift- 
ing  law  ;  and  let  the  inconveniences  of  a  ftatute  be  what  they  may, 
no  judge,  or  bench  of  judges,  can  conftitutionally  difpenie  with 
them  ;  their  office  is  ^j-  dicere,  not  jus  dare.  As  then  the  mifchiefs 
arifing  from  this  chapter  of  Weftminfter  the  fecond  are  univerfally 
feen  and  acknowledged,  why  fhould  it  not  be  repealed  by  (that 
power  which  can  only  repeal  it)  the  legiilature  [«]  ?  I  never  heard 
but  of  one  objection  to  this,  which  is,  that  certain  officers  and  pa- 
tentees would  lofe  the  fees  which  they  are  entitled  to  upon  com- 
mon recoveries.  If  there  are  fuch  claimants,  who  would  be  in- 
jured by  the  alteration,  it  is  but  juft  that  they  fhould  have  a  reason- 
able compenfation,  and  the  repealing  act  need  not  confift  of  many 
words ;  it  is  only  neceffary  to  fay,  that  every  tenant  in  tailyZW/,  ta 

[m]  BoulainvilLiers  informs  us,  that  the  French  nobility  had  the  pub- 
lick,  fpirir/,  in  the  year  1560,  to  oppofe  limitations  beyond  three  lives.  I 
call  it  publick  fpirir,  becaufe  entails  are  chiefly  calculated  for  the  pride  of 
great  families,  and  hence  this  ftatute  of  Weflminfler  the  fecond  hath  been 
called  the  Statute  of  Great  Men. 

[«]  I  am  aware  that  fome  ftatutes  neceffarily  fuppofe  recoveries  to  be 
legal,  but  this  is  not  the  regular  and  proper  method  of  repealing  a  fubfifting 
law.  Bifhop  Burnet,  in  his  Hiftory,  fomewhere  mentions  a  ftatute  of 
Charles  the  Second,  with  regard  to  the  drawing  of  horfes  a-breaft  on  the 
highways,  which  was  fo  imprafticable,  that  the  judges  on  their  circuits 
direfted  the  grand  juries  not  to  put  it  in  execution  :  this  feems  to  have 
been  afhiming  a  very  extraordinary  liberty  with  an  a&  of  parliament,  and 
that  fo  recent  a  one.  I  cannot  help  here  taking  notice  of  what  feems  to  be  a 
very  great  impropriety  (permitted  every  day  in  the  courts  of  law),  viz.  the 
treating  ftatutes,  and  particularly  modern  ones,  as  being  ill  penned,  and  not 
having  been  properly  confidered:  they  are  the  acls  of  the  legiilature  of 
this  country,  and  therefore  this  ridicule  eternally  thrown  upon  them  is 
furely  not  inculcating  a  reverence  to  the  laws. 

all 
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all  intents  and  purpofes,  be  confidered  as  a  tenant  in  fee  Jimple,  which 
he  is  indeed  at  prefent,  with  this  only  difference,  that  a  tenant  in  tail 
can  difpofe  of  his  land  by  one  method  of  conveyance  (that  of  a  com- 
mon recoverv),  and  a  tenant  in  fee  fimple  may  choofe  out  of  many 
different  modes  of  conveyance. 

The  other  impropriety  in  the  common  recovery  is  the  very  ridi- 
culous and  ablurd  fiction  by  which  the  ftatute  is  evaded.  There 
have  formerly  been  many  qucftions  ariling  upon  miftakes  in  fuffer- 
ing  recoveries,  which  as  often  as  they  have  been  argued,  it  hath 
been  attempted  with  great  ingenuity  to  decide  upon  principles: 
but  how  can  fuch  a  fiction  be  fupported,  or  any  thing  relative  to  it, 
upon  folid  ground  or  argument  ?  Molt  men  of  fortune  and  rank  in 
this  country  never  enter  a  court  of  juftice,  but  to  go  through  this 
moft  ridiculous  ceremony  :  can  the  ferjeants  who  mutter  certain 
jargon,  or  the  judges  who  prefide,  explain  to  fuch  a  perfon  what 
is  going  forward  ?  what  an  impreffion  muft  this  leave  with  regard 
to  other  legal  proceedings  ?  In  this  enlightened  age,  when  other 
queftions  are  decided  with  fuch  ftrength  and  force  of  reafoning 
(without  that  refined  fubtlety  which  formerly  prevailed  to  the  dii- 
grace  of  the  law),  it  is  high  time  that  there  fhould  be  an  end  of 
fuch  unintelligible  trumpery  [o]. 

CAP.     XIV. 

CUM  de  vajlofatto  in  heer  edit  ate  alicujus  confuevit fieri  breve  de 
prohibition  vafti,  per  quod  breve  multi '  fuerant  in  errore,  credentes 

[o]  It  is  to  be  wifhed,  that  the  fictitious  proceedings  in  the  common 
action  of  an  eje&ment  were  altered;  no  client  can  poflibly  be  made  to 
underftand  the  reafon  of  fuch  a  fiction  :  if  it  is  anfwered  that  there  is  no 
occafion  for  his  underftanding  it,  I  ft  ill  infift  that  myftery  fhould  always  be 
removed,  efpecially  when  no  one  bad  confequence  can  be  fuggefted  from 
fuch  a  removal.  Fabian  Phillips,  in  his  treatife  on  Capias's  and  procefs  of 
cud  awry,  gives  this  account  of  the  introduction  of  the  leafe  and  rcleafi 
ufed  by  our  conveyancers :  "  It  was  firft  contrived  by  Serjeant  Francis 
"  Moore,  at  the  requeft  of  the  Lord  Norris,  to  the  end  that  fome  of  his 
•  relations  fllould  not  know  what  fettlement  he  had  made;1'  p.  115. 

quod 
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quod  illi,  qui  vafiiun  feccrunt,  non  habuerunt  necejfe  re  [ponder  e,  nifi 
tan  turn  de  vaf.o  faSlo  pojl  prohibitionem  eis  faclam,  dominus  rex  ut 
hujufmcdi  error  tollatur,  &c]  This  chapter  of  the  law  deferves 
notice,  as  it  (hews  that  the  ftatutes  of  the  greateft  confequence  at 
this  time  were  little  known  to  the  generality  of  the  fubje&s.  Wafte 
had  been  exprefly  forbidden  both  by  Magna  Charta  and  3  Edw.  I. 
ch.  xxi.  and  yet  we  find  that  thefe  ftatutes  either  were  not  known, 
or  not  confidered  as  binding  ;  for  they  expected  to  evade  the  penal- 
ties for  difobedience,  if  they  had  not  exprefs  notice  by  a  writ  to  for- 
bid the  committing  wafte.  It  is  a  neceffary  maxim  in  all  laws  that 
ignorance  mail  not  excufe ;  and  yet,  before  the  ufe  of  printing,  it 
was  in  many  cafes  a  hard  maxim,  and  is  even  fo  now  at  prefent, 
from  the  multiplicity  of  penal  ftatutes. 

CAP.     XXV, 

QJJIA  ?ion  eji  aliquod  breve  in  Cancel/arm,  per  quod  querentes 
habent  tamfeftinum  remedium,ficut  per  breve  nove  dijfeifine,  dominus 
rex  volens  ut  ceteris  fiat  jujiitia,  &c.]  The  remedy  -by  this,  or  any 
other  writ  of  affife,  is  now  feldom  ufed,  but  was  formerly  the  com- 
mon remedy  [/>],  from  the  greater  expedition  in  attaining  the  right. 
Lord  Coke  [cf\  informs  us,  that  it  was  called  an  aflife  oi novel  diffeifin, 
in  oppofition  to  an  ancient  dijje'fin.  The  juftices  in  Eyre  at  this 
time  went  their  circuits  but  once  in  feven  years,  and  no  diffeifin  be- 
fore the  Eyre  (if  not  complained  of  in  the  Eyre)  could  be  queftioned 
afterwards ;  and  therefore  a  diffeifin  committed  before  the  laft  Eyre, 
was  called  an  ancient  diffeifin,  whereas  that  committed  after  the  laft 
Eyre,  was  called  a  novel  diffeifin.  The  reafon  why  affifes  were  more 
expeditious  than  other  remedies,  arofe  from  no  efloin  being  allowed 
in  them,  and  likewife  that  in  an  aflife  the  jury  is  to  appear  as  foon  as 
the  defendant ;  but  in  other  original  writs  no  jury  is  to  be  returned, 
till  the  parties  have  appeared,  and  are  at  ifliie.     This  chapter,  m 

[p]  One  volume  of  the  Year  Books  entitled,/^  Livre  des  Affifes,  contains 
chiefly  decifons  upon  writs  of  this  kind.  Aflife  is  likewife  one  of  the 
principal  heads  in  Fitz-herbert  and  Brook's  Abridgement. 

[q]  In  his  firfl:  Inftkute. 

2  every 
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everv  part  of  it,  fpeaks  with  proper  warmth  agninft  delays  in  pro- 
curing juftice.  Thus  alfo  an  ordinance  of  Charles  the  Seventh  of 
France,  in  the  vear  1454,  direfts,  "  Que  les  matieres  pofieiibires,  et 
"  de  novel '  deflaijin,  feronts  decidees  le  plus  brief  que  faire  fe  peut ; 
"  car  autrement,  par  la  longeur  des  plaidoiries,  les  proces  feront  quaji 
**  immortels  [r]." 

It  appears  by  this  chapter,  that  the  flierilTufed  to  take  an  ox  both 
from  the  diffcifee  and  the  dijjeifor:  his  claim  upon  the  dijjeifee  proba- 
bly arofe  from  the  reftoring  him  to  poffeffion  ;  the  ftatute  however 
very  properly  directs,  that  for  the  future  he  fhould  only  claim  this 
fee  from  the  dijeifor,  who  was  certainly  the  perfon  to  be  punilhed  ; 
and  it  likewife*  enacts,  that,  if  there  are  more  dirleifors  than  one 
named  in  the  writ,  the  fheriff  fhall  only  be  entitled  to  one  ox,  and 
that  the  value  of  the  beaft  mall  not  exceed  5  s.  and  4  d.  From  this 
a  very  ftrong  argument  may  be  drawn  againft  the  practice  in  many 
officers,  who,  when  the  names  of  many  perfons  are  inferted  in  one 
inftrument,  are  but  too  apt  to  charge  feparate  fees. 

There  is  a  right  of  tronage  mentioned  in  this  chapter,  for  which 
a  novel  diffetfui  will  lye  :  as  I  do  not  recollect  to  have  met  with  this 
right  or  word  elfewhere,  it  may  not  be  improper  to  mention,  that 
Du  Frefne  fays  it  is  a  right  of  toll  for  weighing  goods  (probably  at 
a  fair),  and  that  trona  fignifies  a  pair  of  fcales  [s]  :  he  likewife  de-  • 
rives  Troy-weight  from  this  word;  how  juftly  I  will  leave. to. 
etymologifts. 

CAP.     XXX. 

ITEM  ordinatum  ejl  qiibd  jujlitiarii  ad  affifas  capiendas  ajjignati;  , 
non  compellant  jurat  ores  dicer  e  precise,  ft fit  difeifma  vel  non;  dum- 
modo  voluerint  dicere  veritatem  fafti,  et  pet  ere  auxilium  jujliciari- 

[r]  Ord.  Royales,  p.  2 1. 

[x]  There  is  at  Edinburgh  a  church  which  is  called  the  Tr one-Church, 

and  probably  from  the  trona,  or  publick  fcales,  having  hung  oppofite  to  it. 

There  is  likewife  in  the  Rolles  Gafcognes,  publilhed  by  Carte,  a  record  thus 

entitled,  "  De  officio  tronagii,  et  pefagii  lanarum,"  p.  269,  which  agrees 

■with  Du  Frefne's  figuification  of  the  word. 

orum; 
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arum  :  fedfifponte  velint  dicer e  quod  dijeifina  fit,  vel  non,  admittatur 
eorum  veredidum  fub  fuo  periculo.]  The  latter  part  of  this 
chapter  fhews,  that  the  conteft  between  judges  and  juries  was  of  a 
very  different  nature  at  this  time,  from  what  it  hath  been  of  late 
years.  The  reafon  of  this  arifes  from  what  I  have  before  obferved, 
with  regard  to  its  being  very  common  anciently  to  bring  attaints 
againft  juries,  and  an  angry  or  difhoneft  judge  therefore  drove  them 
to  the  finding  an  improper  verditt,  in  order  to  fubjecT:  them  to  the 
profecution  by  attaint ;  Admittatur  eorum  •verediSlum  fab  fuo  periculo. 
As  this  law  is  unrepealed,  there  can  therefore  be  no  doubt  but  a  jury 
may  find  what  verdict  they  pleafe,  and  the  misfortune  is,  that  they 
run  no  rifque  at  prefent  of  an  attaint ;  there  is  however  generally 
that  moderation  in  juries,  that  they  feldom  abufe  this  liberty. 

This  chapter  is  generally  called  the  Statute  of  Nifi  Prius  ;  it  re- 
lates to  aftions  depending  in  utroque  Ba?ico,  without  any  notice  of 
the  court  of  Exchequer ;  nor  is  there  any  mention  in  1 4  Edw.  III. 
ch.  xvi.  (which  likewife  relates  to  the  authority  of  Juftices  of  Nifi 
Prius  J  but  only  of  the  Chief  Baron  of  the  Exchequer,  which  is  a 
further  proof  of  what  I  have  before  obferved  in  the  Comment  upon 
Magna  Charta,  that  the  Barons  of  the  Exchequer  were  not  anciently 
confidcred,  as  having  the  fame  office  or  powers  with  the  Juftices  of 
the  King's  Bench  and  Common  Pleas. 

CAP.     XXXIII. 

£IJJ I A  multi  tenentes  erigunt  cruces  in  tenement  is  fuis,  aut  erigi 
fermittunt,  in  prejudicium  dominorum  fuorum,  ut  tenentes  per  pri- 
nilegium  templariorum  et  hofpitallorum  tueri  fe  poffint  contra  capi- 
tales  dominos  feodorum  :  fiatutum  ejl,  quod  hujufmodi  tenementa  capi- 
talibus  dominis  aut  regi  incurrantur,  eodem  modo  quoflatuitur  alibi  de 
tenement  is  alienatis  ad mortuatn  rnanum.]  This  abufe  of  the  Knights 
Templars,  together  with  another  (provided  againft  by  the  43d 
chapter  of  this  law)  of  declining  determinations  in  the  king's  courts, 
as  alfo  their  large  endowments  [/]  and  riches,  ieem  to  have  been  the 

T/J        "  For  wealth  is  crime  enough  to  him  that's  poor."    Deniiam. 

3  caufe 
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caufe  of  the  diflblution  of  this  Order  in  the  following  reign  [«],  and 
not  the  crimes  of  which  they  were  accufed.  Many  learned  men 
have  written  in  defence  of  them,  and  particularly  Mariana,  Boccace, 
and  Dupuy  [w]  :  Stubbs  likewife  afierts,  that  they  had  done  nothing 
which  deferved  this  perfecution  ;  Voltaire  fays,  "  Que  deux  et  un 
"  temoins  les  accuferent  de  renier  Jefus  Chrift  (en  entrant  dans 
"  l'ordre)  de  chracher  fur  la  croix,  et  d'adorer  une  tete  doree  montee 
"  fur  quatre  pieds,  et  que  le  novice  juroit  de  s'abandonner  a  fes 
"  confreres."  This  agrees  with  the  charge  likewife  in  Dugdale's 
Monafticon  [x],  where  the  examinations  are  printed  ;  but  the  proof 
is  very  defective.  Their  exclufive  privileges  were  equally  incon- 
venient in  other  parts  of  Europe,  and  produced  the  fame  perfecution 
of  the  Order.  The  writers  in  defence  of  the  Jefuits  attribute 
their  prefent  troubles,  in  the  Roman- catholick  part  of  Europe,  to 
the  fame  caufes. 

CAP.     XXXIV. 

PURVEU  eft,  que f  bomme  ravife  femme,  efpoufe,  damoifelle,  ou 
autre  femme  deformes,  par  la  ou  el/e  ne  fe  eft  affentue,  tie  avant,  ne 
apres,  eit  judgement  de  vie  et  membre.  Et  enfement  par  la  ou  hom- 
me  ravift  femme,  dame,  efpoufe,  damoifelle,  ou  autre  femme  a  force 
(tut  kel  fe  afente  apres)  eit'tel  judgement  comme  avant  ejl  dit.] 
This  is  the  only  chapter  in  the  old  law  French  (and  that  rather 
more  corrupt  than  ufual)  in  this  whole  ftatute,  which  confifts  of 
fifty  chapters ;  and  what  is  ftill  more  lingular,  the  latter  part  of 
this  chapter  is  in  Latin.  It  likewife  makes  a  very  extraordinary 
dift  inftion  between  a  rape,  and  a  rape  by  force  which  at  firft 
feems   unintelligible,   but  receives  an  explanation  by  fome  writers 

[u]  There  is  in  Cox's  Hiftory  of  Ireland,  p.  89.  an  order  to  Sir  John 
Wogan  Lord  Deputy,  in  the  year  1307,  to  fupprefs  the  fraternity  of 
Rnights  Templars. 

[w]  Puteanus  in  Latin.  See  likewife  Mariana's  Hi  ft.  de  Efpan.  vol.  u 
p.  597.     Madrid  1669. 

[x]  Vol.  ii.  p.  559. 

P  feems 
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on  the  French  law,  who  make  a  diftindion  between  a  rapt  and  a 
viol.  The  fir  it  of  thefe  was  onlv  a  feduction  of  a  ward,  with  in- 
tent  to  many  her,  which  is  a  mifdemeanor;  the  viol  on  the  con- 
trary is  what  we  underftand  by  the  word  rape,  and  is  puniihed 
capitally.  This  difrinc~tion  likewife  accounts  for  the  difference  of 
opinion  amongft  our  writers  on  the  criminal  law,  whether  rape 
was  a  felony  or  not  before  this  ftatute.  The  viol  or  rape  was 
felony  with  us,  as  in  France  ;  the  rapt  (or  feduftion)  was  not  [z]. 
By  fome  of  the  ancient  laws  of  Europe,  the  confent  of  the  woman 
ravifhed,  after  the  rape,  purges  the  offence ;  by  others  not.  By 
the  laws  of  Scotland,  the  confent  afterwards  prevents  the  punifh- 
ment  of  the  criminal  [a]  ;  with  this  agrees  the  law  of  Bretagne  [i>]: 
on  the  contrary,  by  the  Englifh  and  many  other  laws,  the  confent 
afterwards  does  not  alter  the  offence. 

[z]  Vouglans,  who  is  a  writer  of  character  on  the  criminal  law  of  France, 
in  his  chapter  on  the  viol,  cites  this  determination  from  Brunau,  who  hath 
likewife  written  a  treatife  on  the  fame  fubject. 

"  Je  r'apporte  de  Brunau  a  ce  fujet  tin  exemple  memorable,  qui  fait  aflez 
"  fentir  combien  cette  preuve  eft  dangereufe,  et  equivoque  (fc.  de  Viol),  et 
"  combien  le  juge  doit  fe  tenir  en  garde  contre  ces  fortes  d'accufations. 
"  Un  juge  ayant  condamne  un  particulier,  qu'une  femme  accufoit  de  viol, 
"  a  lui  donner  une  certaine  fomme  par  forme  de  dommage  et  interets ;  il 
"  donna  en  meme  terns  a  ce  particulier  la  permiffion  d'enlever  a  cette 
"  femme  l'argent  qu'il  venoit  de  lui  donner,  ce  que  le  jeune  homme  n'ayant 
"  pu  faire,  a  caufe  de  la  refiftance  vigotireufe  que  lui  oppofa  cette  femme  ; 
"  le  juge  ordonna  a  cette  derniere  de  reftituer  la  fomme,  fur  le  fondement 
"  qu'elle  auroit  pu  encore  mieux  defendre  lbn  corps,  que  fon  argent,  fi 
"  elle  l'eut  \oulu."  Vouglans,  p.  498.  Paris  1757,  4t0.  It  is  amazing 
that  it  fhonld  have  efcaped  thefe  two  writers  (as  well  as  perhaps  the 
French  courts  of  juftice),  that  this  cafe  is  in  circumflances  and  terms  pre- 
cifely  one  of  Sancho's  moll  famous  decifions  whilft  governor  of  his  illand. 

[a]  Erikf.  Inft.  p.  482. 

[/>]  Rape  is  punifhed  with  death  by  the  laws  of  Bretagne,  if  the  woman 
is  not  a  public  ftrumpct ;  or,  though  a  public  (trumpet,  if  fhe  lives  with 
her  hufband.  D'Argentre,  2050.  Forbes,  in  his  Inftitutes  of  the  Scotch 
law,  lays  it  down,  that  a  woman  may  be  convicted  of  raviihing  a  man,  vol.  ii. 

Great 
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Great  attention  is  mewed,  by  Tome  of  the  old  laws  (of  what  are 
called  barbarous  nations),  to  the  protection  of  the  chaftity  of  women: 
"  Si  qua  foemina  vadit  in  itinere  inter  duas  villas,  et  obviavit  cum 
"  aliquo,  et  per  raptum  denudat  caput  ejus,  vx  fol.  mulftetur ;  fi  ejus 
"  veftimenta  levaverit,ut  ufque  ad  genitalia denudet,  vifol.  folvat;  et 
"  fi  earn  denudaverit,  ut  genitalia  ejus  appareant,  vel  pofteriora,  xn 
"  fol.  folvat  [c]."  In  the  warm  climates  of  Spain  and  Italy  lefTer 
injuries,  or  even  the  approach  to  a  woman,  is  made  penal.  There 
is  a  law  of  the  Wifigoths  (whilft  in  Spain),  "  ne,  abfentibus  propin- 
"  quis,  mulierem  medietas  phlebotomare  pnefumat  [</]."  By  a  law 
of  Naples,  in  157 1,  this  is  ftill  carried  further,  and  it  is  made  a 
capital  crime  in  thofe,  "  cbe  per  forza  baciojfero  le  donne,  ancbe  per 
"  Jot  to  pretejio  di  matrhnonio  [*].*' 

It  hath  always  been  required  in  mod  countries,  that  the  com- 
plaint for  this  offence  mould  be  made  within  a  certain  time.  Thus, 
by  the  laws  of  Navarre:  "  Las  mocas y  doncellas  defirapadas  non 
"  puedan  pedir  fu  virginidad  0  ejlrupo,  fin  dentro  de  quatro  mejej 
"  defpues  que  f iter  en  desjioradas,  0  que  afolofu  dicbo  dellas  nonfede 
"J'e  ninguna  ni credit 0  [J ']."  By  the  Sicilian  ConJIitutions,  the  com- 
plaint mould  be  made  in  eight  days  :  by  our  law  no  particular  time 
is  fixed  for  the  complaint  of  this  injury  ;  but,  if  not  recently  made, 
it  always  affords  the  ftrongeft  argument  of  prefumption  in  favour 
of  the  perfon  accufed  [g~\. 

This  part  of  the  ftatute  having  made  it  felony  in  the  man  to 
commit  a  rape,  fuddenly  changes  from  French  to  Latin,  and  enacts, 
"  Si  uxor  fponte  rehquerit  virum  Juum,  et  abierit,  et  moretur  cum 

[c]  Lindenbr.  Leg.  Alemann.  p.  378. 

[d]  Lindenbr.  p.  203. 

[e]  Giannone,  vol.  iv.  p.  249. 
[/J  P.  256. 

\g\  There  is  a  vesy  lingular  law  of  the  kingdom  of  Arragon  with  regard 
to  rapes:  "Nulla  puella  audiatur  fuper  virginei  pudoris  violentia,  fi  per 
"  unum  diem  et  no&em  tacuerit.  Si  probatur  violentia,  vir  debet  cum  ea 
"  comvahzrejifit  par ;  et  fi  par  non  fuerit,  donet  ei  talem  virum  qualem  ha~ 
u  bere  pojjit  ante  violentiam  faftara."  Fueros  del  U.eyuo  de  Arragon, 
n.  164. 

P  2  "  adult ero 
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"  adult erofuo,  amittat  in  perpetuum  actionem  petendi  dotemfuam,  ni/i 
"  virfuus  fponte  et  abfque  c  o'er  done  ecclefiajiicd,  earn  recondite t  etj'e- 
"  cum  cohabit  are  permit  tat."  The  occafion  of  this  fudden  change 
of  the  language,  and  in  the  middle  of  a  chapter,  probably  arofe  from 
what  I  have  before  obferved,  that  when  a  law  relates  to  the  interefts 
or  concerns  of  the  clergy,  it  is  generally  in  Latin.  Now  adultery 
and  fornication  are  only  offences  of  fpiritual  conufance,  and  never 
were  criminal  in  this  country  either  by  the  common  or  ftatute  law, 
but  in  the  time  of  the  commonwealth,  and  protectorate.  By  two 
ordinances,  in  1650, 

Veneri  Martique  timendas, 

it  is  made  felony,  without  benefit  of  clergy,  in  both  man  and  woman 
to  commit  adultery  and  fornication  ;  the  iirft  offence  is  punifhed  with 
imprifonment  for  three  months,  and  the  fecond  with  death.  Thele 
ftatutes  could  not  have  continued  long  unrepealed,  even  if  Charles 
the  Second  had  not  fucceeded  to  the  throne.  Though  adultery  and 
fornication  are  made  civil  offences  by  the  laws  of  many  countries  in 
Europe,  yet  I  cannot  find  any  which  approaches  to  the  feverity  of 
the  ordinances  of  the  commonwealth,  except  a  law  of  Sicily,  "  Si 
"  quis  cum  volente  et  acquiefcente  vidua  Jluprum  commiferit,  jlammis 
"  ultricibus  exuretur  [h]"  It  fhould  feem,  that  it  was  lawful  to 
burn  the  perfon  guilty  of  fornication  by  the  Jewifh  law,  at  leaft 
Judah  propofes  to  burn  Tamar  [/]. 

CAP.     XLII.  &  XLIV. 

D  E  marejcallis  domini  regis,  defeodo  camerar\  cujlod"  hojliorium 
in  itinere  jujlitiariorum  :  ordinatum  ejl  quod  de  qualibet  ajjifa  et  jurata 
quam  cujiodiunt,  capiant  quatuor  denarios  tantum,  et  de  chirographis 
nichil.  De  his  qui  vocatifunt  ante  jujiitiarios  ad  defendendum  placi- 
tumfuum  nichil  pro  ingreju  vel  egreffic  capiant,  ad  placita  corona  de 
qualibet  duodena  xn  denarii  tantum  capiantur.]  I  have  in  the  text 
taken  part  of  the  42d  chapter  and  part  of  the  44th,  which  both  re- 
late to  fees  claimed  by  certain  officers,  and  between  which  a  chapter 

[/>]  Conft.  Sic.  p.  251.  Panormi,  1637.  Fol. 

[z]  GeneGs,  ch.  xxxviii.  5  relative 
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relative  to  the  Knights  Templars  is  moft  improperly  inferted.     The 
chief  reafon  of  my  making  any  obfervation  upon  this  part  of  the 
ftatute  arifes  from  the  words  affording  a  flrong  inference,   that  the 
courts  of  law  were  not  at  this  time  open  courts  m  the  fenfe  [k]  that 
they  are  now  underftood  fo  to  be.     An  open  court  at  prefent  is  ge- 
nerally fo  crouded  by  idle  fpeclators,  that  no  one  who  hath  any  real 
bufinefs  to  do  can  have  accefs ;  or,  if  he  procures  accefs,  he  is  not  fo 
much  at  his  eafe,  as  thofe  whofe  interefts  are  depending  have  a 
reafonable  right   to    infill   upon.     This  ftatute  therefore  direfts, 
that    the  plaintiff,  or  defendant,   fhould    pay  nothing ;    but  that 
the  idle  part  of  the  audience  fhould  pay  one  penny  each  for  admit- 
tance, which  may  be  nearly  equal  to  a  fhilling  at  prefent :    fo  that 
if  the  fpirit  of  the  law  was   attended  to,  it  would,  in  a  great  mea- 
iure,   prevent  what  is  now  fo  fenfibly  felt  as  an   inconvenience. 
The   ftatute  then  ihjbins   the  judges,  in  thefe  emphatical  words: 
*«  Quod  dominus  rex  juftitiariis  injungit  in  fide  et  facramento  quibus 
"  ei  tenentur,   quod  fi  hujufmodi  miniftri  contra  praediclum  ftatu- 
"  turn  in  aliquo  iverint,   poenam  eis  infligant  rationalem."     When 
the  fervants   of  judges  at  the  Old  Baily,  and  the  officers  of  the 
courts  in  Weftminfter-Hall,  have,   upon   certain  occafions,  taken 
not  onlv  a  ptmny  from  the  fpeclator,  but  even  infilled  upon  gold ; 
are  they  not  within  both  the  letter  and  fpirit  of  this  law?  and  is  it  not 
incumbent  upon  the  judges  to  put  it  in  execution  agreeable  to  what 
is  injoined  by  the  ftatute  ? 

Other  parts  of  the  law  relate  to  the  fees  of  the  chamberlain, 
who  was  entitled  to  a  palfrey  [/]  de  tenentiius  per  bcroniam  ;  and,  if 
iuch  a  tenant  is  an  abbot  or  prior,  the  chamberlain  is  to  be  con- 
tented with  his  upper  veftmeMt,  or  rather  the  price  of  it:  for,  fays 
the  law,  it  is  more   decent  "  quod  viri  religiofi  finem  faciant   pro 

[k]  In  the  modern  fenfe  of  an  open  court,  the  legislature  could  never 
have  allowed  any  fees  to  be  taken  for  admittance. 

[J]  This  perquilite  of  a  palfrey  was  probably  claimed  by  the  chamberlain, 
for  introducing  the  tenentes  per  baroniam  to  do  homage.  Chambellage  is  a 
tonliderable  head  of  the  old  French  law. 

"  fuperiori 
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*'  fuperiori   indumenta,   quam    exuantur."     Thefe  little    circum- 

ftances  fhew  ftrongly  the  manners  of  the  times. 

CAP-     XLVII. 

PROVISUM  eft  quod  aque  de  Humbre,  Oufe,  Trent e,  Boon, 

Eyre,  Dervent,  Werf,  Nid,  Tore,  Swale,  Teefe,  et  omnes  alie  aque 

in  qiiibus  falmones  capluntur  in  regno,  ponantur  in  defenfo  quoad 

falmones  capiendo*  j    a  die  nativitatis  Beate  Marie,  ufque  ad  diem 

SancJi  Martini,  et  fimiliter  quod  falmo net i  non  capiantur,  nee  dejlru- 

antur  per  retia,  vel per  aliqua  ingenia,  a  medio  Aprilis,  ufque  ad  nati- 

'vitatem  Beati  Joannis  Baptifte.]     There  are  many  ancient  acls  of 

parliament  in  the  Statute-book,  for  the  prefervation  of  the  falmon, 

and  ftill  more  in  the  Scotch  [;;;]  ftatutes :  the  reafon  of  this  particular 

attention  arofe  from  falted  fifh,  and  efpecially  falmon,  forming  great 

part  of  the  winter's  provifion,  which  appears,   by  the  accounts  of 

itores  for  the  religious  houfes,  in  Dugdale's  Monafticon. 

Not  only  private  houfes  relied  upon  a  fupply  of  falted  fifh  for 
the  winter's  confumption,  but  armies  at  this  time  could  not  be 
marched  or  fubfifted  without  them  ;  there  is,  in  Rymer  [7/],  an  or- 
der of  Edward  the  Second,  to  provide  3000  dried  falmon  for  this 

[m]  By  one  of  the  Black  a£tsj  it  is  made  penal  in  Scotland  to  take  any 
falmon  for  the  fpace  of  three  years,  which  mull  have  been  very  difficult  to> 
enforce,  as  it  made  one  of  the  great  flaple  commodities  of  the  country  for 
exportation.  There  is  lrkewife  a  very  lingular  provifion  by  an  Irifh  flatute 
of  1 1  Eliz.  ch.  iv.  for  the  prefervation  of  falmon,  by  which  all  fwine, 
which  feed  on  the  ftrand  where  the  fea  ebbs  and  flows,  are  forfeited ;  it 
being  fuppoied,  by  the  preamble  of  the  flatute,  that  they  feed  on  the  fpawn 
of  filh,  and  particularly  the  fpawn  of  falmon,  and  eels.  By  one  of  the  laws 
of  the  ancient  Wifigoths  in  Spain,  no  perfon  is  to  fifh  for  falmon,  but  on 
one  fide  of  the  river,  and  that  only  to  what  in  our  law  is  called  the  filum 
aqua,  and  which  they  defcribe  to  be  that  half  of  the  water,  included  be- 
tween the  bank  of  the  river,  and  the  greateft  force  of  the  ftream.  Fuero 
jufgo,  p.  591.  There  are  likewife  very  minute  regulations  to  the  fame 
purport  (during  the  reign  of  St.  Lewis)  in  France.     See  Ord.  Royales,  p.  1. 

[n]  Rymer,  vol.  iv. 

very 
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very  purpofe.  Thus  likewife  Monftrelet  [o],  mentioning  the  de- 
feat of  the  Englifh,  and  their  convoy  being  taken,  fays,  "  Que 
"  grande  partie  du  charoy  des  dits  Anglois  etoient  charges  de  harene, 
"  et  a  cefte  caufe  la  battaile  fut  appelle  la  battaile  des  harens." 

The  regulations  of  this  ftatute  were  principally  intended  for  the 
Northern  rivers  of  England,  which  empty  themfelves  into  the 
Eaftern  fea,  as  appears  by  the  names  of  thofe  which  are  enumerated. 
It  would  be  indeed  highly  abfurd  to  fix  the  fame  time  for  all  rivers 
indiicriminately,  as  rivers  even  upon  the  fame  coaft,  if  at  a  confider- 
able  diftance,  often  vary  in  the  time  of  the  Salmons  coming  up  to 
them  ;  and,  between  the  Weftern  and  Southern  rivers  compared 
with  the  Eaftern,  there  is  the  difference  of  months.  It  nm ft  be  ad- 
mitted however  that  there  are  general  words  which  follow,  and 
which  include  all  rivers  in  the  kingdom  ;  but  I  fhould  think  that 
the  word  all,  after  the  enumeration  of  the  North  Eaftern  rivers, 
would  receive  a  limited  conftru&ion,  as  it  fometimes  does ;  for  if 
the  Thames  was  meant  to  be  included,  could  this  parliament  fitting 
at  Weftminfter  upon  its  banks,  have  \j>~\  omitted  the  particular  men- 
tion of  it,  and  that  before  the  other  Eaftern  rivers  ? 

After  all,  thefe  regulations  are  either  neglected,  or,  if  put  in 
force,  do  not  feem  to  have  any  great  effect :  there  are  fometimes, 
for  many  years  together,  great  quantities  of  fifth,  and  at  other  times 
great  fcarcity,  both  the  one  and  the  other  probably  arifing  from 
caufes,  which  we  are  totally  ignorant  of;  and  indeed  we  know 
lefs  of  the  natural  hiftory  of  fifh,  than  of  any  other  kind  of  animals. 
If  any  new  law  fhould  be  thought  neceffary,  why  fhould  not  the 
policy  of  the  late  Game  aft  be  adopted  ?  and  why  fhould  it  not  be 
penal  for  any  perfon  to  have  at  his  table  fifh  in  the  fpawning 
leafon,  as  well  as  it  is  penal  to  have  a  partridge  or  pheafant   in  the 

[o]  In  his  Chronicle,  vol.  ii.  p.  251.     Paris,  1572. 

[/>]  Upon  looking  into  the  ftatute  of  13  Hie.  II.  ch.  xix.  which  recites 
this  chapter  of  Weitminfler  the  lecond,  the  Thames  is  mentioned  before 
the  Humber,  &c.  This  fhews  the  great  inaccuracy  in  the  citing  or  refer- 
ring to  ftatutes  formerly,  before  the  ufe  of  printing. 

prohibited 
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prohibited  times  [^]  ?  It  cannot  however  be  done  by  a  general  law, 
as  I  faid  before  ;  and  the  particular  times  muft  be  fettled  for  the  dif- 
ferent rivers. 

This  ftatute,  from  the  many  regulations  which  it  contains,  toge- 
ther with  the  ftatutes  of  Wynton,  and  the  ftatutes  of  Labourers, 
Liveries,  and  Maintenance,  were  ordered  to  be  proclaimed  in  every 
county  by  Edward  the  Fourth.  This  is  mentioned  in  the  Year 
Book  of  the  firft  of  Henry  the  Seventh  [r] ;  but  the  Chief  Juftice 
obferves,  that  fome  of  the  privy  counfellors,  who  had  juft  taken  an 
oath  to  obferve  thefe  laws  and  put  them  in  execution  (before  the 
king  in  council),  broke  through  fome  of  them,  even  in  going  down 
Jiairs. 

[q]  There  is,  indeed,  a  ftatute  of  Queen  Elizabeth  to  this  purport,  and 
which  every  fteward  of  a  court  leet  is  particularly  injoined  to  give  in 
charge,  under  penalties,  i  Eliz.  ch.  xvii.  This  law,  however,  feems  not  to 
be  known  to  the  ftewards  of  courts  leet,  or  to  any  one  elfe. 

[r]  T.Mich,  p.  3. 
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STATUTUM    WYNTON, 

13  Edw.  I.   A.  D.  1285. 

TH  E  preamble  to  this  ftatute  recites  [j],  that  when  murders, 
burnings,  robberies,  and  thefts  were  committed,  the  inhabi- 
tants of  the  county  were  more  willing  to  excufe  the  offender,  than 
to  punifh  for  the  injury  to  a  ftranger ;  and  that  if  the  felon  was 
not  himfelf  an  inhabitant  of  the  county,  yet  the  receiver  of  the 
ftolen  goods  frequently  was  fo,  which  produced  the  fame  partiality 
in  juries,  who  did  not  give  proper  fatisfaclion  in  damages  to  the 
party  robbed  [t~\.  This  preamble  therefore  (hews  the  particular 
propriety  of  the  regulation  of  hue  and  cry  \if\  at  this  time,  which 
made  the  whole  county  anfwerable,  and  therefore  took  away  from 
juries  the  inducement  to  fpare  their  countryman  when  indicted.      It 

[j]  I  have  given  the  fubftance  of  this  preamble,  which  is  abfolutely  un- 
intelligible in  the  common  tranilations. 

[/]  We  do  not  hear  at  prefent  of  damages  or  fatisfaction  for  a  robbery ; 
\&dr  which  at  this  time  were  generally  profecuted  by  appeal,  as  the  appellor 
was  entitled  to  reftitution  of  the  ftolen  goods,  when  he  profecuted  by  ap- 
peal, but  not  when  he  profecuted  by  indictment,  till  the  ftatute  of  Henry 
the  Eighth.  This  reftitution  is  here  expreffed  by  the  word  damages ;  the 
reafon  of  the  reftitution  to  the  party  when  he  appealed,  arofe  from  his  be- 
ing at  the  expence  of  the  profecution. 

[«]  I  had  fuppofed  (in  the  former  edition),  that  the  word  hue  is  poflibly  a 
corruption  of  the  Norman  word  harou,  as  the  word  hue,  from  which  it 
would  be  more  natural  to  derive  it,  is  always  ufed  in  contempt  when  it 
fignifies  a  fhout  *  ;  and  is,  befides,  a  repetition  of  the  fame  word,  as  hue 
and  cry  would  then  fignify  the  fame  thing.  I  find  however  in  Joinville's 
Life  of  St.  Lewis,  who  attended  that  king  in  the  Crufade,  that  biter  fignifies 
to  purfue.  Thus  (p.  52.)  the  Count  de  Soiflbn  fays  to  Joinville,  "  leffons 
"  huer  cede  chiennaile  ;"  or,  let  us  give  over  the  purfuit  of  thefe  poltroons. 
Hue  and  cry  therefore  (from  the  word  huer  ufed  in  the  above  fenfe)  fignifies, 
what  it  really  is,  the  purfuit  and  cry  to  apprehend  the  felon.  Hiftoire  de 
Saint  Louis.     Paris,  1761,  Folio. 

*  See  the  article  Hue  in  Mr.  age's  Di&.  Etymo'ogique. 

Q  continues 
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continues  however  an  excellent  regulation  of  police  even  at  this  day 
(when  juries  do  not  determine  between  the  criminal  and  the  publick 
from  the  fame  blamable  prejudices),  as  I  have  before  obferved  on  the 
6th  chapter  of  Weftminfter  the  firft :  the  provifions  of  the  ftatute 
however  have  been  much  neglected,  and  Hollinfhead  complains, 
that,  in  the  reign  of  Queen  Elizabeth,  the  conftable,  upon  notice 
of  a  robbery,  did  not  confider  it  as  part  of  his  office  to  raife  the 
country.     We  find  by  the  preamble,  that  it  is  by  no  means  con- 
fined to  the  offence  of  robberies,  as  generally  underftood  ;  but  ex- 
tends likewife  to  murders,  burning,  and  thefts,  being  thofe  offences 
which  require  an  immediate  purfuit  and  punifhment  of  the  offender. 
Hue  and  cry  was  an  old  inftitution  in  parts  of  France,  "  et  plufors 
"  fois  avons  nous  commanded  en  nos  affife,  que  tuit  faillent  a  en's  qui 
*'  avenront,  et  que  cafcun  met  pein  en  arrefter  les  malfaiteurs  fuf- 
"  dits  [w]."     Mr.  Mildmay,  in  his  account  of  the  Police  of  France, 
informs  us,  that  at  this  day  the  Lord  of  the  feigneurie  is  obliged  to 
profecute  every  felon  at  his  own  expence,  and  which  is  often  a  very 
heavy  one :  it  is  believed  however,  that  the  raifing  the  hue  and  cry 
is  at  prefent  as  much  difufed  in  France,  as  it  is  in  England. 

This  law,  which  confifts  of  fix  different  chapters,  relates  only  to 
regulations  of  Police,  which  is  very  uncommon  in  thefe  capitularia, 
or  collections  of  laws ;  thofe  of  Magna  Charta,  Weftminfter  the  firft 
^nd  fecond,  containing  very  mifcellaneous  matter,  without  any 
kind  of  connection  ;  the  4th  chapter  directs,  that  the  walls  of  the 
great  towns  fhall  be  fhut  from  funfitting  to  fun-riling,  and  that 
watchmen  fhall  patrole  the  ftreets  ;  the  5th  directs, that  the  highways 
fhall  be  cleared  of  wood  to  the  breadth  of  200  feet,  in  order  to 
prevent  the  felon's  concealing  himfelf  [x] :  .the  6th  and  laft  di- 
rects, that  every  man  fhall,  according  to  his  fubftance,  have  arms  in 
his  houfe,  in  order  to  purfue  the  felon  effectually  ,  and  the  confta- 

[w]  Beaumanoir,  ch.  lxvii. 

[#]  The  word,  in  the  original,  is  taper,  which  fignifies  to  hide  himfelf 
like  a  mole.  In  the  Year  Book  of  4  Edw.  IV.  T.  Pafch.  the  term  of  en~ 
tabls  fous  la  terre  is  applied  to  Humphrey  de  Nevil,  who  had  thus  hid 
himfelf  in  Northumberland  after  a  rebellion. 

5  bles 
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bles  are  ordered  to  view  trie  houfes  at  ftated  times,  in  order  to  fee 
whether  the  owners  have  provided  themfelves  with  liich  proper 
armour  [y]. 

There  are  fo  many  miftakes  in  the  tranflation,  or  original  French, 
of  this  ftatute,  that  I  fhall  here  take  notice  of  them  :  in  the  3d  chap- 
ter, chefcun  vile  is  tranflated  every  country,  but  it  mould  be  every 
town,  as  the  word  vile  is  tranflated  in  the  following  chapter.  The 
tranflation  of  the  beginning  of  the  4th  chapter  is  indeed  very  intel- 
ligible, but  it  by  no  means  follows  the  original,  the  meaning  of 
which  is  obfcure,  and  fhould  probably  be  thus  underftood  :  "  Nor 
"  Jhall  any  one  lodge  in  the  fuburbs  of  the  town,  //'not  in  the  day 
"  time,  nor  even  in  the  day  time,  if  his  hojl  will  not  anfwer  for 
"  him."  In  the  5th  chapter,  the  wood  is  ordered  to  be  cleared  in 
the  highways.  "  iffint  que  cet  eftatut  ne  extende  pas  as  keyncs,  ne 
"  as  gros  fufz  :"  this  is  tranflated,  (hall  not  extend  to  aflies,  nor  to 
great  trees.  Now  an  afh-tree,  in  French,  is  frefne,  and  an  oak  is 
chefne,  or  quefne  ;  and  therefore  the  word  keyne,  ufed  in  the  ftatute, 
moft  clearly  fignifies  an  oak,  and  not  an  ajh  ;  though  it  is  admitted 
that  an  ajh,  from  the  thinnefs  of  the  foliage,  is  lefs  likely  to  conceal  a 
robber  than  an  oak.  At  the  latter  end  of  the  fame  chapter,  he  who 
makes  a  park,  is  ordered  to  fix  his  wall  "  atant  qui]  joyt  la  leefte  de 
"  deux  cens  pes  pres  del  haut  chemein."  This  word  joyt  fhould 
moft  clearly  befoyt,  and  the  tranflator  hath  entirely  omitted  the 
words  la  leefle,  or  at  leaft.  In  the  6th  and  laft  chapter,  the  word 
chapel  de  fer  is  tranflated  a  brea/l  plate,  which  can  mean  no  other 
part  of  armour  than  a  Helmet:  Cotgrave,  in  his.  Dictionary,  fays, 
that  chapel  fignifies  the  fame  with  chapeau  ;  and  Du  Frefne  fays,  that 
capellus  is  fynonymous  with  galerus  or  pileus. 

\_y~\  This  is  the  firfl:  inftance  of  a  power  given  to  officers  to  enter  a 
houle,  in  order  to  fee  if  a  parliamentary  regulation  is  put  in  execution. 
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STATUTA    CIVITATIS    LONDON  [>], 

Edita  apud  Weftm'  anno  13  Edwardi  regis,  A.  D.  1285. 

TH  E  Statute  of  Clrc  urn/petti!  agath,  as  well  as  the  Statute  of 
Merchants  (already  taken  notice  of  in  what  hath  been  faid 
on  the  Statute  of  ASlon  Burne/J,  follow  next  in  the  Statute-book  ; 
but  I  fhall  make  fome  obfervation  upon  the  prefent  law  out  of  its 
order,  as  it  relates  to  Police,  and  was  made  the  fame  feffion  with 
the  Statute  of  Wynton.  Whether  from  this  law's  being  local,  or 
from  what  other  reafon  I  cannot  pretend  to  conjecture,  this  ftatute 
hath  never  been  tranflated,  though  it  contains  fome  very  curious 
particulars.  The  preamble  ftates,  that  there  were  both  by  night 
and  day  continual  affrays  in  the  ftreets  of  London  ;  it  therefore  di- 
rects, that  no  one  "  foit  fi  hardi  etre  truve  alaunt  ne  bat r aunt  \a\ 
"  parmi  les  ruves  apres  cover  feu\b~\  "  and  that  they  fhould  carry  no 
arms  of  any  kind,  unlefsmevwas  Grant  Seigneur,  ou  autre  prodome 
de  bone  conyfjaunce ;  and  even  if  fuch  a  perfon  was  in  the  ftreets 
during  the  night  he  was  to  carry  a  light  with  him  [c] :    the  punifh- 

[z]  London  was  at  this  time  (as  it  hath  continued  fince)  the  metropolis 
of  this  ifland,  and  without  a  fecond.  Fitz-Stevens,  who  wrote  in  the  reign 
of  Henry  the  Second  (amongft  many  other  curious  and  entertaining  parti- 
lars)  fays,  that  this  city  could  then  raife  20,000  horfe  and  60,000  foot ;  and 
that  when  the  citizens  of  other  cities  were  ftylcd  Gives,  the  Londoners  had 
the  appellation  of  Barones :  their  liberties  therefore  make  an  exprefs  article 
of  Magna  Charta.  Fuller,  in  his  Englifli  Worthies,  fays,'  that  foreigners 
often  conceive  London  to  be  the  ifland,  and  England  the  metropolis. 

[a]  I  con]e£l\irebatraunt  to  fignify  the  fame  with  barreterant,  or  quar- 
relling ;  the  French  is  very  corrupt,  and  the  Gloflaries  give  no  light. 

[£]  We  find  the  cover  feu  is  here  mentioned  as  a  common  and  approved 
regulation  ;  it  was  ufed  in  moft  of  the  ancient  monalleries  and  towns  of  the 
North  of  Europe;  and  the  intent  was  merely  to  prevent  the  accident  of 
fires :  buildings  were  then  of  wood  ;  and  Mofcow,  being  built  of  this  ma- 
terial, generally  fuffers  once  in  twenty  years. 

[c~\  There  is  a  general  vulgar  error,  that  it  is  not  lawful  to  go  about 

ment 
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ment  for  offending  againft  this  part  of  the  law  is,  that  the  Gardein 
de  la  Pes  (the  Confervator  of  the  Peace)  fhall  fend  him  for  that 
night  to  the  Tone/,  which  word  I  cannot  find  in  any  of  the  Glofla- 
ries ;  it  certainly  means  however  the  fame  with  the  Round-houfe, 
and  was  either  anciently  an  old  butt  or  hogfhead,  or  fomething 
built  in  the  fhape  of  one.  We  ftill  retain  the  name  of  Round- houfe 
for  this  temporary  gaol,  though  fometimes  they  are  O&ogon  or 
Hexagon  buildings,  as  that  at  the  end  of  the  New  Church  in  the 
Strand,  and  another  in  the  Church-yard  of  Weftminfter-Abbey. 
As  this  punifhmtnt  mould  fubjeel  the  perfon  confined  to  ridicule,, 
it  might  not  perhaps  be  amifs  to  reftore  the  original  hogfhead,  h>- 
ftead  of  thefe  more  elegant  and  modern  buildings. 

The  next  regulation  is,  that  no  tavern,  in  which  either  wine  or 
beer  is  fold,  fhould  receive  guefts  after  cover  feu.  This  might  have 
been  well  intended  by  the  legiflature,  but  it  probably  was  the  oc- 
cafion  of  greater  drunkennefs  ;  as,  to  evade  it,  they  were  obliged  to 

,  begin  their  debauch  earlier.     The  penalty  upon  the  tavern-keeper 
for   this   offence  is  remarkable,  as  the  fine  is  increafed  even   to  the 

fourth  offence  ;  and  I  do  not  recollect  any  other  inftance  of  a  ftatute 
going  beyond  the  third. 

There  were  however  deeper  caufes  of  thefe  affrays  and  tumults  in 
the  ftreets  than  the  refort  to  taverns,  as  the  inhabitants  of  this 
country -were  formerly  much  more  irafcible  and  vindictive  thair 
they  are  at  prefent :  the  number  of  different  ftatutes  againft  going 
armed,  and  wearing  liveries,  are  ftrong  proofs  of  fuch  a  difpofition 
and  temper.  Maihem  makes  a  confiderable  head  of*  the  ancient 
criminal  law,  which  is  an  offence  we  hardly  ever  hear  ot  at  prefent.. 
Bracton  likewife  mentions  caftration  as  not  an  uncommon  crime, 
and  fays  the  punifliment  was  fometimes  death  and  fometimes  banifh- 
ment  [d].  The  obtaining  deeds  by  violence  or  dureffe  makes  alfo 
a  confiderable  head  of  the  ancient  law  ;  and  one  of  the  articles 
formerly  given   in  charge    was    likewife   de   corrumpentibus,    vel 

with  a  dark  lantern :  all  popular  errors  have  fome  foundation,  and  this  re? 
gulation  may  poffibly  have  been  the  occafion  of  ir, 
[d]  Lib.  iii.  ch.  23. 

amoventib'us 
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amoventibus  divifas.     Riley  [e~\    mentions   an   intolerable    and    m- 
creaiing  grievance  of  profeeuting  by  appeal  in  the  name  of  infants, 
"  par  queux  ils  font  emprifones  et  mult  grevez  ;"  and  which  oc- 
cafioned  the  31  Edw.  I  Stat.  ii.   entitled,  A  Definition  of  Ccnjpira- 
tors.     Many  of  the  old  writs  in  the  Regifter  likewife  prove  this, 
as  the  writ  De  manfo  obfffo  per  quod  terra  fuit  inculta  ;  — Quod 
fcnefiras  in  minutas  partes  fecuit, —  and  Quia  tenentes  non  audent 
morari  fuper  terris  fuis — Thefe  are  injuries  non  nojlri generis,  nee 
J'ceculi :     notwith (landing   the   general   inclination   to   decry  everv 
thing  modern,  I  cannot  but  imagine,  that  the  inhabitants  of  this 
country  are,  in  the  eighteenth  century,   infinitely  more  virtuous, 
than  they  were  in  the  thirteenth  ;    and  that  the  improvements  of 
the  mind  and  regard  for  focial  duties  have  gone  hand  in  hand  with 
the  improvements  by  learning  and  commerce  ;    nor  have  I  any 
doubt,  but  that,  if  any  thing  like  a  regular  government  continues 
in   this  ifland,  fucceeding  ages  will  not  only  be  more  refined  and 
polifhed,  but  confift  of  ftill  more  deferving  members  of  fociety  [f]. 
At  the  end  of  this  ftatute,  power  is  given  to  the  king  to  make 
what  alterations,   from  time  to  time,  he  (hall  think  proper  in  thefe 
regulations ;    and  the  fame  power  (though  it  might  alarm  at  pre- 
fent)  was  given  to  Henry  the  Eighth,  by  the  ftatute  of  Union  be- 
tween England  and  Wales,  till  repealed  by  the  ftatute  of  James  the 
Firft.     There    feems  likewife  to  have  been  a  doubt  at  this  time, 
whether  an  aft  of  parliament,  paffed  by  the  predeceflbr,  bound  the 
fucceeding  king  ;  for  by  the  forma  conceffiojiis  chart  arum  (a  law  of 
the  fame  feffion)  the  prelates,  counts,  barons,  &c.  apply  to  the  king, 
"  Quod  cartas  a  progenitoribus  conceffas  de  gratia  fud  confirmaret :" 
and  the  anfwer  is,  "  Nos  autem  pnedi&as  conceffiones  gratas  ha- 
"  Rentes,  confirmamus  eas  pro  nobis  et  haeredibus  noftris." 

[/}  In  his  PI.  Pari.  p.  292.  and  in  31  Edw.  I. 

\_f~\  I  would  all:  tliofe  who  think  otherwife  of  the  companion  between 
ancient  and  modern  times,  whether  they  fuppofe  that,  in  the  thirteenth  cen- 
tury, any  one  would  have  thought  of  fending  100,000/.  to  the  inha- 
bitants of  Lijbon  after  the  earthquake  ?  or  would  have  fubferibed  to  cloath 
the  French  prifoners  P 

There 
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There  is  a  period  at  the  end  of  this  law,  which,  as  it  is  printed  in 
all  the  editions,  is  abfolutely  unintelligible,  "  Le  rey  pur  ceo  que  fes 
"  mynyftres  fovent  on  cejle  enqnerelez  devant  les  avotours  des 
"  pleintes:"  this  fhould  be  read  ont  ete  enquereles  &c.  As  for  the 
fignification  of  the  words  avotours  des  pleintes,  it  is  explained  after- 
wards to  mean  the  fame  with  auditours  des  pleintes ;  I  mould  take 
>  hefe  auditors  to  be  the  Mafters  of  Requefis  ;  and  fome  other  ancient 
ftatute  mentions  the  Vowters  in  Chancery,  which  fignifies  fome  of 
the  officers  in  that  court  [g], 

[g]  This  officer,  in  the  Year  Book  of  9  Edw.  IV.  T.  Pafch.  is  ftyled 
toucher :  he  feems  to  have  had  precedence  next  to  the  Mafters  of  that 
ourt,  and  it  is  ftated  that  twenty  years  experience,  was  not  more  than 
ufficient,  to  qualify  him  for  the  office. 
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THE  STATUTE  OF  CIRCUMSPECTE  AGATIS, 

Made   ijEdw.  I.  A.  D.  1285. 

Sir  Edward  Coke  expreflylays  it  down  that  this  is  a  ftatute, 
and  the  words  Circumfpeclc  agatis  de  negotio  tangent e  epif-o- 
pum  Norwicenfem  ct  clerum,  are  only  put  by  way  of  example,  and 
that  they  extend  to  the  clergy  in  general.  Prynne  \h>\  ftrongly 
oppofes  this  opinion  of  Sir  Edward  Coke's,  and  it  fhould  feem  upon 
good  grounds ;  his  arguments  are  however  too  prolix  to  infert,  and 
I  mail  therefore  only  refer  to  him.  One  of  Prynne's  arguments  is, 
that  this*  is  not  mentioned  as  a  law  by  any  of  the  Chroniclers  of  the 
time,  and  particularly  by  Thomas  de  Walfingham.  This  affcrtion 
hath  been  found  to  be  true  ;  but  Thomas  de  Walfingham,  though  he 
does  not  take  notice  of  it  as  a  law,  yet  furnimes  us  with  the  real  oc- 
cafion  of  making  this  fuppofed  ftatute  ;  and  this  occafion  fhews,  that 
it  was  probably  a  writ,  or  rather  inftruftions,  fent  by  Richard  the 
Second  to  the  judges,  than  a  ftatute  of  Edward  the  Firft.  The 
bifhop  of  Norwich  had  preached  up  a  Crufade,  in  oppofition  to  the 
king,  and  with  fuch  effecl,  that  the  parliament  diverted  a  fifteenth, 
granted  to  the  king  pro  bellatoribus  conduccndis>  to  this  bigot's  ex- 
pedition againft  the  Holy  land.  I  fhall  infert  here  Thomas  de 
Walfingham's  own  account  [/].     The  king  afterwards  ifiued  a  writ 

[Z>]  Records,  vol.  iii.  p.  336. 

\T\  "  Diebus  quadragefimalibus  faftum  ePt  parliamentum  Londonia\  in 
"  quo  per  plnres  dies  tractatum  fuit  de  poteftate  conceffa  per  fummum  pon- 
"  tificem  epifcopo  Norwicenfi,  et  de  profeftione  fua  contra  fchifmaticos,  et 
"  faftns  eft  ibi  motus  varius  animorum.  Nam  pars,  quorum  corda  Deus 
M  tetigerat,  volebat  earn  proficifci  tanquam  ecclefia;  pugilem  contra  hoilcs 
44  Chriili :  pars  adverfa  repugnabat,  afferens  non  efTe  tutum  committere 
"  plcbem  regis  et  regni  prelbytero  inexperto:  et  fchifma  erat  inter  eos. 
"  Obquam  caufam  pontificale  negotium,  fimulque  totius  eccleiia?,  protela- 
".turu  eft  ufque  ad  Sabbatum,  quo  de  paflione  cruceque  dominica  in  uni- 
■*  vcrfa'i  ecclelia  fit  mentio  fpecialis.    Tandem  poll  multas  tergiverfationes 

of 
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of  ne  exeat  regno  to  this  turbulent  ecclefiaftick,  which  he  would 
not  obey  ;  and  therefore,  fays  the  Chronicle,  "  Rex  cepit  temporalis 

"  per  duces  regni  fa&as,  pofl  plures  altercationes  interpofitas  per  comites, 

"  barones,  et  magnates  terra:  plurimos,  fed  omnino  Dei  virtutc,  et  laudabili 

"  ccnjlantia  mi/itum  -parliament alhim  conquaJJ'atas,  ipfa  die  Sabbati  horaquc 

"  quibus  fanfta  ecclefia  vexilla  crucis  prodiffe  decantat,  omnis  repente  turba 

"  qua  illi  confilio  vel  parliamento  interfuit,  et  qua-  maxime  fteterat  contra 

"  crucis  negotium  crucifque  fidei  promotionem,  confentit  tanquam  perculfa 

"  tonitru  folemnis  illius  Antiphona,  Ecce   crucem  Domini,  fugite  partes 

"  adverfa  ;  decrevitque  pro  votis  epifcopi  cruce  fignari.     Affignatur  ergo 

"  fibi  per  commune  decretum  qitinta  dcclma  regl  prceconcejja  In  fuperiori 

"  parliamento  pro  bellatoribus  conducendls.     Decima  vero  Oxoniis  pracon- 

"  cefla  per  epifcopos  regi  remanere  ftatuitur  pro  maris  cuftodia,  dum  epi- 

"  fcopus  agere  deberet  in  remotis.   Quibus  ita  fe  habentibus,  mifit  epifcopus 

"  literas  figillo  fuo  munitas  per  omnes  regni  provincias,  committens  re&ori- 

"  bus  et  vicariis.aliifque  curatis  per  univerfam  Angliam  conititutis,  potefta- 

"  tern  audiendi  fuorum  confeffiones  parochianorum,  eifque  qui  de  bonis  a 

"  Deo  fibi  collatis  aliquid  erogarent,  unde  negotium  cruce  fignatorum  pro- 

"  moveri  poffet,  abfolutionis  beneficium  pariter  et  remiffionis  authoritate 

"  apoftolica  impendendi,  juxta  formam  bullse  pranotata.     Igitur  regni  to- 

"  tius  incola,  audito  tanta  benedictionis  dulcedinem  Anglicis  advenifle,  tan- 

"  tarn  gratiam  nee  abjicere  in  vacuum  prorfus  fufcipere  voluerunt,  fed  de- 

"  votionis  fideique  calore  fuccenfi,  qui  bello  fe  reputaverunt  idoneos,  ad  pro- 

"  ficifcendum  fe  cum  omni  feftinatione  praparabant :  qui  vero  profectioni 

"  videbantur  inhabiles,  juxta  confilia  confeflbrum  de  bonis  fuis  liberaliter 

"  ad  opus  proficifcentium  erogarunt,  ut  tanta  remiffionis  et  indulgentia  effe 

"  participes  mererentur.     Et  ita  generaliter  (Deo  volente)  funt  accenfa 

"  devotione  corda  cun&orum,  ut  pene  nullus  in  tarn  fpatiofo  regno  reperi- 

"  retur  qui  non  vel  femetipfum  ofFerret  dicto  negotio,  vel  de  bonis  fuis  ali- 

"  quid  erogaret.     Facbimque   eft,  ut  in  brevi  magna  pecuniarum  fummae 

"  ex  multis  regni  partibus  acervatas  epifcopo  deferrentur,  ut  jam  incepit 

"  videri  poffibile,  quod  ante  regis  confiliariis,  vel  hujufmodi  profe&ionis  ad- 

".verfariis  impoffibile  vifum  fait,  unde  videlicet  epifcopo,  et  inter  epifcopoc 

"  regni   pauperrimi  fabftaniia  tanta  profectioni  neceiTaria  miniftraretur. 

"  Epifcopus  autem  non  dominos  prapotentes,  nee  eos  qui  in  incerto  diviti- 

"  arum  fuarum  fperant,  elegit  in  confodales   fibi,  fed  mediocre  s,  et  qui  line 

"  itrepitu  vel  fine  pompa  difponere  bellum  fcirent  et  regere  bellatores." 

There  arc  many  records  in  Rymer  likewife  with  regard  to  this  bifliop  and 

his  expedition. 

R  "  elpucqpi 
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"  efpifcopi  Norwicenfis  in  manus  fuas,  ed  quod  inobediens  erat  voci 
"  ejus,  quando  (ut  praemifimus)  rcvocavit  eum  per  breve  fuuirr, 
"  cum  paratus  eflet  ad  transfretandum,  fed  tamen  epifcopus  redire 
"  noluit."  This  feems  moil  clearly  to  explain  the  occafion  of  ifl'u- 
ing  this  writ,  and  indeed  the  initial  words  of  it ;  for  as  this  bifhop 
was  popular,  it  was  neceffary  that  the  king,  having  feized  his  tem- 
poralties,  mould  direft  his  officers  "  circumfpecle  agere  de  negotio 
"  tangente  epifcopum  Norwicenfem,  et  clerum."  As  for  the  word 
clerian,  which  is  here  added,  I  mould  conceive  that  it  means  this 
bifhop's  own  chapter  [/£],  who  were  probably  Involved  in  the  con- 
fequence  of  this  feizure  of  the  temporalties,  and  perhaps  many  of 
thejn  were  ready  to  embark  on  this  fanatick  expedition.  The 
common  translation  of  the  ftatutes,  therefore,  renders  it  properly 
"  the  bifhop  of  Norwich,  and  his  clergy"  not  the  body  of  clergy 
in  general. 

Abftracled  indeed  from  this  explanation  from  Thomas  de 
Walfingham,  by  what  rule  of  grammar  or  conftruftion  can  a  law, 
which  only  mentions  the  bifhop  of  Norwich  and  his  clergy,  or  chapT 
ter,  be  extended  to  all  ecclefiafticks  in  general  [/]  ?  By  the  fame 
rule  of  conftruclion,  the  ftatute  of  regulations  for  the  city  of  Lon* 
don  (laft  commented  upon)  might  be  extended  to  all  the  great 
towns  in  the  kingdom  [ot]. 

[&]  Thus,  in  the  Chronicle  of  the  Abby  des  Fontaines,  "  clerian  nobi- 
"  liflime  auxit,  ac  regulari  ordine  fecundum  egregii  patris  Benedi&i  normam, 
"  ut  vitam  degerent,  multipliciter  decertavit."  Achier.  Spic.  vol.  iii.  p.  234. 
where  the  word  clems  moil  evidently  is  confined  to  thofe  who  belonged  to 
that  Abby. 

[I]  If  it  be  contended,  that  the  word  clerian  does  not  fignify  the  chapter, 
but  the  whole  body  of  the  clergy ;  this  is  contrary  to  a  rule  in  the  con* 
flruftion  of  ftatutes,  "  that,  if  particular  words  are  followed  by  thofe  which 
are  ?nore  general,  the  more  general  words  Jlmll  receive  a  confined  con- 
Jlruclion :"  aj  what  is  firft  mentioned,  muft  be  fuppofed  to  have  been 
chiefly  in  the  contemplation  of  the  legiflature. 

[m]  There  is  conflderably  more  of  this  ftatute  in  the  original  Latin,  than 
hath  been  tranflated  by  the  Editors  of  the  ftatutes. 
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JT  is  very  fingular,  that,  though  this  Ordinance  hath  found  a 
place  amongft  the  Englifh  ftatutes,  the  collection  of  Irifh 
ftatutes,  printed  by  authority  at  Dublin,  begins  only  with  the 
Ordinances  of  Kilkenny,  in  the  third  year  of  Edward  the  Second. 
There  can  be  no  doubt  however,  that  this  law  extends  to  Ireland,  if 
not  repealed  by  fome  Irifh  aft  of  parliament ;  as  by  Poynings  law, 
in  the  time  of  Henry  the  Seventh,  all  precedent  Englifh  ftatutes 
are  made  to  bind  in  Ireland  \n\. 

Notwithftanding  what  hath  been  faid  by  many  Hiftorians  of  the 
total  conqueft  and  fubmiflion  of  Ireland  to  Henry  the  Second,  Sir 
John  Davis  very  properly  obferves,  that  this  fuppofed  conqueft  did 
not  extend  much  further  than  the  neighbourhood  of  Dublin  :  for 
with  what  propriety  can  that  be  called  a  conqueft,  where  the  con- 
queror cannot  enforce  his  own  laws  and  regulations  ?  It  was  by 
degrees  only  (and  thofe  very  flow  ones),  that  they  were  civilized 
and  brought  to  a  ftate  of  fubmiflion.  FroiJJart  gives  an  account  of 
a  very  fingular  converfation,  which  he  had  with  Henry  de  Bajlide, 
who  was  an  equerry  to  Richard  the  Second,  and  attended  him  in 
his  expedition  to  Ireland.  This  Baftide  was,  in  his  youth,  a  re- 
tainer to  an  earl  of  Ormond  ;  and,  by  a  fall  from  his  horfe  on  an 
attack  of  the  wild  Irifh,  was  taken  prifoner  by  them,  continued 
feven  years  in  captivity,  and  married  a  daughter  of  one  of  their 
chieftains.     By  this  means  he  fpoke  the  Irifh   as  fluently  as  he  did 

("«]  Subfequent  ftatutes  only  bind  if  Ireland  is  mentioned;  as  for  Wales, 
all  ftatutes  are  now  made  to  extend  to  it,  whether  mentioned  or  not,  by  a 
claufe  inferted  in  the  middle  of  20  Geo. II.  ch.  xlii.  the  title  of  which  is  to 
explain  and  amend  the  Window-Tax  A£l  of  the  fame  year.  Mr.  Cay,  in  his 
very  accurate  Index,  hath  very  fortunately  taken  notice  of  this  law  under 
the  title  of  Wales;  otherwi'ie  the  principality  might  polllbly  it  ill  continue  in 
ignorance  of  fuch  a  huv. 
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Englifh,  and  was  pitched  upon,  by  Richard  the  Second,  to  attend 
four  Irifh  kings,  who  came  to  do  homage  to  him  whilft  he  was  in 
Dublin.     The  whole  account  of  their  reception  and  entertainment 
very  much  refembles  that  which  we  have  fhewn  lately  to  Cherokees 
and  Mohawks :   "  Et  eftoyent  les  quatre  roys  tres  richement  ve- 
"  ftus"  (at  the  expence  of  the  Englifh)  "  et  s'affirent  ce  jour  a  la 
"  table  du  roy  Richard"  (before  this  he  mentions,  that  every  thing 
was  in  common  between  thefe  kings,  and  their  fervants),  "  et  dcvez 
"  fcavoir  quils  furent  multes  regardez  des  feigneurs,  et  de  ceux  qui 
"  la  eftoyent,  et  a  bonne  caufe,  car  ils  eftoyent  moults  eftranges,  et 
"  hors  de  contenance  des  ceux  d'Angleterre,  et  d'autres  nations,  et 
"  nature  s'encline  volontiers  a  veoir  chofes  nouvelles ;  et  pour  lors 
"  certainement    (Meffire   Jehan  [<?])    c'etoit    grande   nouvaute   a, 
"  veoir  ces  quatres  rois  dTreland.     Meffire   Henry  (refpondy  Je 
"  lors  [p]  &c.)"     The  fame  author  afterwards  fays,  that  the  caufe 
of  thefe  four  kings  [q]  being  willing  to    do  homage  to  Richard 
chiefly  arofe  from  his  bearing  the  arms  of  Edward  the  Confeffor, 
which  are  "  une  croix  potencee  d'or  et  de  gueules,  a  quatre  colombs 
s' blancs  au  champ  de  lefcu  et  de  banniere",  inftead  of  the  arms  of 
England,  which  were  then  Leopards,  and  not  Lions. 

Much  later  than  this,  in  the  year  1446,  a  parliament  was  held  at 
Trim,  in  which  they  were  directed  not  to  fuffer  their  beards  to  grow 
on  their  upper  lip,  nor  to  wear  fhirts  ftained  with  faffron  [r]  ;  and 

[0]  Jehan  Froiffart,  to  whom  Baflide  fpeaks. 

[p]  Froiffart,  livr.  iv.  p.  204,  &  feq.  printed  at  Lyons  by  Jean  de 
Tournes,  without  date. 

[q]  Their  names  maybe  feen  in  Froiffart. 

[r]  Notwithstanding  an  Irifh  ftatute  of  Charles  the  Firft,  that  opprobrium 
of  the  Irifh  of  ploughing  by  the  horfes  tails,  ft  111  continues  in  the  North 
Weftern  parts,  as  it  does  in  the  N.  W.  Highlands  of  Scotland  ;  it  arifes,  I 
fliould  imagine,  from  not  being  able  to  purchafe  collars  and  other  more 
convenient  harnefs :  as  for  the  barbarity ;  the  cuftom  which  prevails  in 
Somerfet/lnre,  and  the  North  of  England,  to  pluck  the  feathers  from  live 
geefe  feems  to  equal  it.  There  is  an  Irifh  ftatute  likewife  againft  the 
pra&ice  of  tearing  the  wool  off  the  backs  of  live  fheep,  inftead  of  {hear- 
ing ;  as  alfo  againft.  the  pradice  of  burning  the  corn,  inftead  of  threfhing 

ftill 
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ftill  later,  Spenfer,  in  his  Dialogue  upon  the  State  of  Ireland,  fays, 
that,  in  the  time  of  Queen  Elizabeth,  they  let  their  hair  hang  fo  far 
over  their  faces,  that  it  was  difficult  to  diftinguifh  one  from  an- 
other ;  and  this  difficulty  greatly  favoured  their  thefts  and  rapines 
on  the  Englifh.  There  was  indeed  a  ftatute  made  at  Kilkenny,  in 
the  fortieth  year  of  Edward  the  Third  (whilft  the  duke  of  Clarence 
was  Lord  Deputy),  to  abolifh  the  Brehon,  and  introduce  the  En- 
glifh law  [s]  but  this  law  was  certainly  never  carried  into  execu- 
tion beyond  the  Englifh  pale,  any  more  than  another  made  in  the 
tenth  of  Henry  the  Seventh,  by  which  the  ufe  of  the  Irifh  language 
was  forbid  under  penalties  jY].  The  firft  ftatute,  which  thoroughly 
eftablifhed  the  dependance  of  the  Irifh,  was  the  famous  law  of  Sir 
Edward  Poynings,  who  was  Lord-Deputy  of  Ireland  in  the  reign 
of  Henry  the  Seventh. 

If  what  hath  been  here  contended  for  wanted  any  additional 
proof,  the  prefent  ftatute  fupplies  it ;  as  it  confifts  of  eight  different 
chapters,  and  not  one  of  them  abolifhes  any  of  the  Irifh  cuftoms,  or 
Brehon  law  :  the  regulations  have  nothing  very  particular  in  them, 
and  are  calculated  only  for  the  Englifh  pale. 

I  fhall  therefore  make  no  obfervation,  except  on  the  5  th  chapter, 
which  directs,  that  the  fee  of  the  marfhal,  or  gaoler,  from  the  pri- 
foner,  when  he  is  fet  at  liberty,  fhall  not  exceed  \d.  Thisfeems 
moft  clearly  to  prove  the  right  which  the  gaoler  hath  to  a  fee  by 
the  common  law.  As  the  criminal  is  almoit  always  in  neceffitous 
circumftances,  the  payment  of  this  fee  is  often  difputed,  and  always 

it.  I  have  been  informed,  that  this  continues  in  fome  of  the  Weftern  parts 
of  Ireland;  and  indeed  burning  the  corn  is  the  pra&ice  in  many  parts  of 
ACa.  I  have  likewife  been  informed,  that,  in  the  neighbourhood  of 
Geneva,  the  oxen  draw  by  their  horns  without  any  collars.  Jt  &  %*>■  ^^^t^naJi L^o-d*- 

[s]  There  is,  in  Riley's  PL  Pari,  a  writ  to  the  Juttice  of  Ireland,  in  the    5^-a^.c^. 
fifth  of  Edward  the  Third,  to  the  fame  purpofe,  p.  586.  as  alfo  another, 
p.  569. 

[t]  Lord  Bacon,  in  a  letter  to  Secretary  Cecil  in  1601,  recommends  the 
reforming  the  barbarous  laws,  culloms,  habits  of  apparel,  as  alfo  their 
poets  and  he.  aids,  who  enchant  than  in  favage  manners,  and  fundry  other 
fucti  dregs  of  baibariiin,  vol. iii.  p.  226. 
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moil  juftly  complained  of:  the  remedy  however  feems  to  be  by 
fettling  a  proper  falary  on  the  gaoler,  as  otherwife  he  is  moft  clearly 
entitled  to  it.  Many,  who  exclaim  againft  the  gaoler's  fees  as  un- 
reasonable, may  not  perhaps  know  that  a  fecretary  of  ftate,  or  his 
officers,  claims  a  fee  of  two  guineas  for  an  anfwer  to  the  judges  re- 
prefentation,  that  a  criminal  is  a  proper  objeft  of  the  king's  mercy, 
upon  condition  of  tranfportation. 

As  in  the  Comment  upon  Magna  Charta,  I  have  mentioned  the 
ceremonies  through  which  a  Scotch  aft  of  parliment  pafled,  before 
it  became  a  law  :  I  fhall  here  take  notice  of  the  ceremonies  and 
checks  requifite  with  regard  to  an  Irifh  ftatute. 

Sir  Edward  Coke  [«]  informs  us,  that  the  order  of  proceedings 
and  fummons  in  parliament  is  firft,  that  the  Lieutenant  and  Council 
do  certify,  under  the  great  feal  of  Ireland,  the  caufes  and  confidera- 
tions  of  all  fuch  afts  as  feem  good  to  them  to  be  pafled  in  parlia- 
ment :  they  are  then  to  be  affirmed,  altered,  and  returned  under  the 
great  feal  of  England  [sc]. 

The  Jiiftice  of  Ireland,  mentioned  in  this  ftatute,  anfwers  to  the 
Lord  Lieutenant,  and  was  rather  a  military  than  civil  officer  ;  the 
Lord  Juftices  of  Ireland  at  prefent  have  Aid  de  Camps,  though  they 
generally  have  confifted  of  an  Archbifhop,  Chancellor,  and  Speaker 
of  the  Houfe  of  Commons. 

There  have  been  great  and  learned  controverfies  between  Moly- 
neux  and  others  with  regard  to  an  Englifh  aft  of  parliament  binding 
in  Ireland  ;  and  Molyneux,  who  contends  it  fhould  not  bind,  hath 
argued  ftrongly  from  an  Englifh  ftatute's  not  being  fuppofed  to  ex- 
tend to  Ireland,  before  Poyning's  aft  in  the  reign  of  Henry  the 
Seventh.  There  is  a  note  on  the  roll  of  the  twenty  firft  of  Edward 
the  Firft  (entitled,  De  malefaSioribus  in  Para's  J  in  thefe  words : 
"  Et  memorandum,  quod  iftud  ftatutum  de  verbo  ad  verbum  mif- 
"  fum  fuit  in  Hiberniam,  tefte  rege  apud  Kenynton,  14  die  Augufii, 
"anno  regni   fui  vkefimo  feptimo :  Et  mandatum  fuit  Johanni 

[it]  In  his  12th  Report,  p.  109. 

[w.j  See  3  and  4  Phil,  and  Mar.  ch.  iv.  Irifh  Stat,  which  is  entitled  an 
act  declaring  how  Poyning's  law  (lull  be  expounded  and  taken. 

"  Wogan, 
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«  Wogan,  jufticiario  Hibernian,  quod  predichnn  fiatutum  per 
"  Hiberniam,  in  locis  quibus  expedire  viderit,  legi  ct  publice  pro- 
"  clamari  ac  firmiter  teneri  faciat."  Tbis  note  moft  folly  proves, 
that  the  king,  by  his  fole  authority,  could  introduce  any  Englilh 
law  ;  and  will  that  authority  be  leflened  by  the  concurrence  of 
the  two  houfes  of  parliament  ?  There  is  alfo  an  order  of  Charles 
the  Firft,  in  the  third  year  of  his  reign,  to  the  treafurers  and  chan- 
cellors of  the  Exchequer  both  of  England  and  Ireland,  by  which 
they  are  directed  to  increafe  the  duties  upon  Irifh  exports  [x]  ;  which 
fhews  that  it  was  then  imagined,  that  the  king  could  tax  Ireland 
by  his  prerogative,  without  the  intervention  of  parliament.  What 
would  have  been  the  anfwer  of  an  Englilh  parliament,  in  the  year 
1650,  to  the  late  claim  of  independency  in  the  colonies,  will  appear 
by  the  preamble  to  an  ordinance  of  the  3d  of  October  of  that  year  : 
"  Whereas  in  Virginia  and  the  iflands  of  St.  Chriftophers,  Nevis, 
"  and  Montferrat,  and  divers  other  iflands  and  places  in  America, 
"  which  were  planted  at  the  cqft,  and  fettled  by  the  people  and  au~ 
"  thority,  of  this  nation,  which  are  and  ought  to  be  Jnbordinate  to, 
"and  dependent  upon,  England,  and  hath  ever  fmce  the  planting 
"  thereof,  and  ought  to  be  fubjeSl  tofuch  laws,  orders,  and  regula~- 
"  tions,  as /ball  be  made  by  the  parliament  of  England '[y]" 

[x]  Rymer,  vol.  viii.  part  ii.  p.  205. 
[y]  Scobell.  partii.  p.  132. 
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THE  STAT.  OF  WESTMINSTER  THE  THIRD, 

Viz.  QUIA     EMPTORES    TERRARUM, 

Anno  1 8  Edw.    I.  A.  D.  1290. 

T  fhould  feem,  that,  before  this  ftatute,  no  one,  who  held  land 
under  a  fuperior  Lord  by  any  fervices,  could  alien  without  his 
licence.  As  the  Lord  probably  infifted  upon  large  fines  on  fuch  a 
licence,  the  freeholder  holding  under  him,  and  who  now  began  to 
be  rather  more  independent,  ufed  to  make  fecret  feoffments,  by 
which  the  Lords  loft  their  efcheats,  wardihips,  &c.  quod  durum 
magnatibus  videbatur,  fays  the  ftatute.  They  thought  it  therefore, 
on  the  whole,  convenient  to  permit  fuch  alienation,  provided  the 
alienee  held  by  the  fame  fervices  under  the  fuperior  Lord,  by  which 
the  enfeoffor  held  before  fuch  alienation,  and  by  this  means  the 
change  of  tenants  became  a  matter  of  indifference :  this  therefore 
may  not  be  improperly  ftyled  the  firft  great  Statute  of  Alienation. 

It  confifts  of  three  fhort  chapters,  and  nothing  occurs  further, 
which  it  is  material  to  obferve  upon,  except  that  this  ftatute  is  like- 
wife  to  be  found  in  Riley's  Placita  Parliamentaria,  which  begin  with 
the  eighteenth  year  of  Edward  the  Firft  ;  and  that  the  ftyle  of  this 
king  is,  for  the  firft  time,  Edward  the  Son  of  Henry  [z\  which  I 
(ho  11  Id  conceive  he  had  aflumed  to  diftinguifh  him  from  the  two 
Edwards  kings  of  England  before  the  Conqueft.  Thus  likewife 
Edward  the  Third,  for  a  confiderable  time,  ftyled  himfelf  Edivardus, 
films  Ed-war  di,  Edwardifilii,  but  afterwards  changed  it  to  Edwardus 
toft  Conqucjlum  tertius.  Sir  Edward  Coke  hath,  in  his  Firjl  Injli- 
tute  [a],  given  an  account  of  the  different  ftyles  aflumed  by  the  kings 
of  England,  in  order  to  detect  fpurious  records  or  deeds  which  may 
have  been  forged  ;  he  hath  however  omitted  the  change  of  ftyle 
abovementioned,  both  by  Edward  the  Firft  and  Edward  the  Third. 

\z\  This  ftyle  is  not  in  the  original,  but  only  in  the  tranflation. 

[a]  P. 7.  B. 
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STATUTUM    DE    MONET  A, 

20  Edw.  I.  A.  D.  1292. 

IS  H  A  L  L  confider  this  ftatute  with  two  other  laws  which 
palled  the  fame  year  (entitled,  Statutum  de  Monet  a  parvum,  et 
articuli  de  Monet  a  J  as  forming  but  one  ftatute,  though  they  are 
printed  in  all  editions  as  diftinct  ones :  in  the  twenty-feventh  year 
of  this  king's  reign,  is  likewife  another  ftatute  to  the  fame  purport, 
entitled,  Statutum  defalfa  Monetd. 

Thefe  are  the  firft  regulations  with  regard  to  the  coin,  at  leaft  re- 
gulations by  authority  of  parliament  [b] :  before  this,  one  of  the  Chro- 
nicles informs  us,  that  in  the  reign  of  King  Stephen,  omnes  potentes, 
tarn  Epifcopi,  quam  Comites  et  Barones,  faciebant  monetam ;  but 
Henry  the  Second,  on  his  acceffion  to  the  throne,  novum  j'ecit  mone- 
tam, qua  fola  recepta  erat  et  accepta  in  regno.  This  wife  al- 
teration made  by  Henry  the  Second  [c],  in  bringing  all  the  money 
of  the  kingdom  to  be  coined  at  the  Royal  Mint,  feems  to  have 
been  acquiefced  in  ;  but  though  it  in  fome  meafure  provided  againft 
the  circulation  of  bafe  coin  at  home,  it  could  not  prevent  its  being 
imported.  It  is  very  remarkable,  that  there  does  not  feem  to  be  the 
leaft  idea  of  debafing  the  coin  in  this  country,  and  that  all  the  regu- 
lations of  thefe  early  ftatutes  are  calculated  to  prevent  its  being  in- 
troduced from  abroad,  particularly  from  Avynein,  which  I  take  to  be 
the  fame  with  Avignon.  Above  a  century  before  this,  there  had 
been  very  fevere  examples  againft  perfons  convicted  of  this  offence. 

[b]  Sir  Thomas  Rowe,  in  a  very  able  fpeech  made  in  parliament  on  the 
fubjeft  of  coinage,  cites  this  paflage  from  the  Mirroire  des  Jujlices,  "  Le 
"  roy  ne  veut  fa  money  impare  ne  amender,  fans  1'afTent  des  touts  les  coun- 
"  ties."     Rufliw.  Coll.  vol.  ii.  p.  1218. 

[c]  Philipe  le  Bel  was  the  firft  king  of  France  who  claimed  the  fole 
prerogative  of  coining  money,  Boulainv.  vol.  ii.  Before  this  (as  in  Eng- 
land) the  Great  Lords  coined  within  their  own  Seigneuries. 
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The  Chronicle  of  the  Abbot  of  St.  Peter  de  Burgo  [d]  fays,  that,  in 
the  year  1 125,  "  Juftitia  de  monetariis  fit  per  Angliam  quibufdam 
"  fufpenfis,  quibufdam  dextris  manibus  amputatis,  et  aliis  tefticulati--, 
"  et  mutilatis  [e]  j"  and  Thomas  Wykes  [J '],  in  his  Chronicle,  men- 
tions, that,  in  the  year  1278  (which  was  but  fourteen  years  before 
the  prefent  ftatute),  many  Jews  were  executed  in  England  for  the 
fame  offence.  It  hath  already  been  obferved,  that,  upon  a  regula- 
tion's taking  place  in  England,  the  fame  regulation  is  foon  adopted 
in  France,  or  vice  verfa  ;  and  therefore,  in  the  year  1306,  there  are 
French  ordinances  fimilar  to  the  prefent,  and  which  were  occafioned 
by  the  coin  in  that  kingdom  being  fo  debafed,  that  there  was  a 
general  infurrection  of  the  lower  artifans  at  Paris  [g]. 

No  mention  is  made  of  gold  coin  in  this  ftatute,  which  is  gene- 
rally agreed  not  to  have  been  introduced  till  the  reign  of  Edward 
the  Third,  which  the  filence  of  the  Records  in  Rymer,  till  the 
feventeenth  year  of  that  reign,  feems  to  confirm.  Maitland  how- 
ever proves,  that  gold  was  coined  earlier  [/6],  which  I  mould  rather 
fuppofe  to  be  medals  upon  coronations  or  fome  other  great  folem- 
nity,  than  that  it  was  commonly  circulated  as  money. 

Though  the  offence  of  debafing  the  coin  is  limply  forbid  by  thefe 
ftatutes  of  the  twentieth  year  of  Edward  the  Firft,  yet  in  feven  years 
afterwards,  by  the  27  Edw.  I.  St.  hi.  it  is  made  capital,  and  after- 
wards, by  the  twenty-fifth  of  Edward  the  Third,  it  is  declared  to  be 
high  treafon  ;  and  even  unlawfully  making  or  having  coining-tools 
or  inftruments,  is  made  the  fame  offence  by  the  eighth  and 
ninth  of  William  the  Third.     I  do  not  mean  to  condemn  thefe  laws 

[d]  Publiflied  by  Sparkes  in  1724. 

[1?]  It  is  very  remarkable,  after  this  inftance  of  capital  punifhments,  that 
the  prefent  ftatute  is  fo  far  from  making  the  offence  felony  or  treafon,  that 
it  is  contented  with  merely  fori iddlng  the  crime. 

[/]  Gale's  Collection,  vol.  iii.  p.  107.  where  the  bad  confequences  at- 
tending this  offence  are  very  fenfibly  fet  forth. 

[g]  Chronique  de  France,  par  Maiftre  Nicholle  Giles,  Paris  1556. 

[//]  Hift.  of  Scotland,  vol.  ii.  p.  2  18.     See  further  on  this  head  in  the 

comment  on  23 Hen.  VIII. 
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as  fevere,  but  there  feems  to  be  an  impropriety  in  making  a  crime 
the  fame,  or  clafling  it  with  treafon,  which  hath  no  immediate 
relation  to  it,  efpecially  as  there  feems  to  be  no  material  difference 
to  the  criminal,  when  convicted,  whether  he  fuffers  as  a  felon  or  as  a 
traytor  ;  and  the  blanching  copper,  in  order  to  counterfeit  filver,  is 
only  made  felony  by  the  fixth  fection  of  the  fame  ftatute. 
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STATUT.  DE  IIS  QUI  PONENDI  SUNT  IN  ASSISIS. 

21  Edw.-.I.  A.  D.  1293. 

TH  E  preamble  to  this  ftatute  confirms  what  I  have  before 
obferved,  that  the  great  reafon  for  the  common  law's  en- 
couraging the  local  trial  of  actions,  does  not  arife  from  neighbours 
beft  knowing  what  relates  to  their  neighbours,  but  to  prevent  the 
expence  and  inconvenience  of  a  jury's  attending  at  a  great  diftance. 
"  Dominus  rex  per  publicam  et  frequentem  populi  fui  querimoniam 
"  attendens,  et  quod  fepius  intolerabiliter  fatigantur,"  &c.  The 
ftatute  indeed  goes  further  than  directing  that  they  (hall  not  be 
fummoned  out  of  their  own  counties,  and  orders  that  the  jurors 
fhall  have  forty  millings  a  year ;  which,  from  the  value  of  money 
at  that  time,  not  only  fecured  a  fubftantial  jury,  but  prevented  the 
expence  of  attendance  to  thofe  who  could  lefs  afford  it. 

The  chief  reafon  however  of  my  making  any  obfervation  upon 
this  ftatute  is,  to  rectify  a  miftake  both  in  the  original  and  the  tranf- 
lation,  which  are  abfolutely  unintelligible :  "  Quod  nullus  vice- 
"  comes,  fubvicecomes  [/'],  vel  eorum  ballivi,  fenefcalli,  five  ballivi 
"  libertatum  de  cetero  ponant  in  aliquibus  recognitionibus  aliquem 
"  (de  ballivis  fills  extra  comitatum)  faciendis,  nifi  habeat  terras,"  &c. 
This  is  tranflated,  "  That  no  fheriff,  under-fheriff,  or  their  bailiffs, 
"  fte wards,  or  bailiffs  of  liberties,  fhall  from  henceforth  put  in  re- 
"  cognifance  that  fhall  pafs  out  of  their  proper  counties  any  of  their 
"  bailiffs,  except  he  have  lands,"  &c. 

The  word  ballivis,  is  a  word  of  equivocal  fignification,  it  is  either 
the  dative  or  ablative  of  ballivus  (the  officer  called  a  Bailiff )  ;  or  it 
is  the  dative  or  ablative  cafe  of  balliva,  which  fignifies  a  bailiwick, 
or  diftricl  of  a  county  where  the  lord's  bailiff,  and  not  the  fherifPs 
officers,  execute  procefs.     The  original  then  becomes  intelligible, 

[/]  This  is  the  firft  inftance  of  mentioning  the  office  of  under, 
(hcriff. ' 

by 
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by  transiting  ballivis,  bailiwicks,  and  not  bailiffs,  when  it  will  run 
thus :  "  No  fheriff,  tmder-iheriff,  or  their  bailiffs,  ftewards  or 
"  bailiffs  of  liberties,  (hall  put  any  one  in  reeognifance  [i]  out  of 
"  their  proper  counties,  or  bailiwicks,  unlefs  he  have  lands," 
&c. 

[i]  Reeognifance  means  in  this  place  the   fame  with  rccognitio  ajffa* 
or,  in  other  words,  no  one  fliall  be  obliged  to  ferve  on  a  jury. 
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A  CONFIRMATION  OF  THE  CHARTERS, 

Made  in  the  25  Echv.  I.   A.  D.  1297. 

TH  E  occafion  of  this  confirmation  of  Magna  Charta,  and  the 
Charter  of  the  Forefts,  hath   already  been  mentioned  in  the 
Obfervations  upon  Magna  Charta. 

Though  it  is  only  entitled,  A  Confirmation  of  the  Charters,  it 
feems  to  contain  additional  matter,  which  is  perhaps  of  more  con- 
ftitutional  importance,  than  all  the  provilions  of  the  two  Great 
Charters. 

The  iirft  is,  that  no  grant  given  by  the  free  will  of  the  people 
fhall,  by  force  of  precedents,  become  a  caufe  of  Bondage  ;  and  the 
fecond,  that  neither  from  archbifhops,  bifhops,  abbots,  priors,  counts, 
barons,  or  the  commonalty  of  the  land,  on  no  pretence,  fhall  any  aid 
or  tax  be  taken  or  levied,  but  by  the  common  ajfent  of  the  realm 
and  for  the  common  profit  thereof.  From  this  time,  the  commons 
neceflarily  became  an  important  branch  of  the  legiflature  [/]. 

"  Scilicet  et  rerum  facia  eft  pulcherrima  Roma." 
Can  it  be  imagined,  that  this  parliament  would  have  permitted  the 
king  to  levy  fhip-money  ? 

This  ftatute  confifts  of  feven  chapters ;  in  the  third  the  Charters 
are  ordered  to  be  read  \tn~\  in  every  cathedral  church  twice  a  year  ; 
they  muft  therefore  be  in  the  archives  of  every  ancient  cathedral,  if 
not  miflaid  or  deftroyed  [»]. 

[/]  Pafquier  fuppofes  that  the  menu  peuple  were  firfl  permitted  to  have 
a  fhare  in  the  French  legiflature,  "  that  they  might  be  taxed  the  viore 
"  feverely  under  pretence  of  its  being  with  their  own  confent." 

[m]  The  moil  dignified  clergy,  and  probably  the  moil  learned,  belonged 
to  the  cathedrals ;  it  is  much  doubted  whether  the  parochial  clergy  could 
read  at  this  time. 

[«]  Collier,  in  his  Ecclefiaflical  Hiflory,  mentions,  that  the  authenticity 
of  the  copies  of  Magna  Charta  hath  by  fome  been  much  fufpetted,  vol.  i. 
p.  429. 

The 
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The  7th  and  laft  chapters  mention  the  oppreffion  de  la  maktoate 
des  leynes,  which  is  translated  maktent  of  wools  -,  it  mould  be  how- 
ever maletolt,  which  was  a  name  given  by  the  French  to  an  an- 
cient and  oppreffive  tax  on  fait ;  as  appears  by  all  their  old  Chro- 
nicles. Boulainvilliers  mentions  a  pun  of  Edward  the  Third, 
with  regard  to  this  tax,  who  called  Philipe  le  Bel,  continuing  to 
levy  it  with  oppreffion,  fonfrere  de  la  loi  Saliqite. 

After  this  confirmation  of  the  Great  Charters,  follows  the  famous 
fentence  of  excommunication  by  the  archbifhop  of  Canterbury,  faid 
to  be  taken  from  a  very  ancient  manufcript.  By  the  ecclefiaftical 
law,  three  admonitions  are  neceflary  before  this  dreadful  fentence 
can  be  palled  ;  the  archbifhop,  however,  probably  animated  with 
particular  zeal,  by  Edward's  having  rifled  all  the  monafteries  to 
carry  on  his  wars  [0],  admonifhes  them  once,  twice,  and  thrice  by 
the  fame  inftrument,  "  Pur  ceo  que  le  brefte  du  temps  plus  long 
"  delai  ne  fuffre  ;"  and  then  whoever  fhall  contravene,  or  in  any 
way  aflent  to  the  contravening,  any  of  thefe  articles,  "  Efcom- 
"  mengeons  del  corps  notre  Seigneur  Jefus  Chrift,  et  de  tote  la 
"  compagnie  de  ciel,  et  deftous  les  facrements  de  feintz  efglife  de- 
"  feverums.  Fiat.  Fiat.  Amen."  Fleta^]  ghes  a  very  particular 
account  of  what  paffed  at  the  time  this  fentence  of  excommuni- 
cation was  pronounced. 

[0]  See  comment  on  Magna  Charta.  This  diftrefs  of  Edward's  proba- 
bly occafioned  likewife  the  ftatute  De  libertatibus  ferqairendis,  made  in  the 
twenty-feventh  year  of  his  reign. 

[p]  L.  ii.  ch.  42. 
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STATUTUM  DE  FINIBUS  LEVATIS, 

Anno  27  Edw.  I.  A.  D.  1299. 

TH  E  preamble  to  this  ftatute,  made  but  two  years  after  the 
Confirmation  of  the  Charters,  recites  the  great  grants  and 
fupplies  which  Edward  had  received  from  his  fubjecf  s,  and  which  he 
metions  as  the  fole  reafon  for  having  made  this  confirmation,  "  de 
"  noftra  propria  voluntate  ;"  which  feems  fully  to  prove  (what  I 
have  before  obferved)  that  it  was  by  no  means  eftablifhed  law  at 
this  time,  that  an  acl;  of  parliament  bound  the  fuccelibr,  but  only 
the  king  on  the  throne.  The  ftatute  then  recites  Edward's  great 
diftra&ion  on  account  of  his  wars,  and  likewife  his  expectation  of  a 
Nuncio  from  the  pope,  "  ad  negocia  expedienda,  cjuie  ita  funt  ar- 
"  dua,  ut  non  folum  nos,  et  regnum  noftrum,  fed  totam  Chriftiani- 
"  tatem  contingunt,  et  ad  ea  fanius  pertra£tanda  totum  confilium 
"  noftrum  habere  plenarie  indigemus."  This  important  bufinefs 
to  be  fettled  with  the  pope,  was  probably  the  claim  which  be  had 
made  to  a  fupremacy  in  Scotland  ;  and  though  fuch  a  claim  de- 
ferred rather  refentment  than  a  folemn  difcuffion,  yet  Edward,  at 
this  period  of  his  reign  free  lament  licet  Hi/ioriciJ,  was  upon  fo  bad 
terms  both  with  people  and  clergy,  that  he  did  not  chcofe  an  open 
rupture  with  the  pope. 

The  ftatute  confifts  of  four  chapters,  and  the  firft  ftates  the 
great  perjury  which  prevailed  amongft  jurors  at  this  time,  which 
offence  in  a  witnefs  was  not  now  punifhable  by  any  aft  of  parlia- 
ment ;  it  may  be  perhaps  thought  a  reflexion  on  the  common  law 
to  aflert,  that  this  crime  was  totally  without  any  punifhment ;  and 
yet  we  do  not  hear  of  any  fuch  profecution,  except  the  attaint  of  a 
jury  be  confidered  as  fuch.  The  convictions  by  attaint  however 
became  now  lefs  frequent ;  and  jurors  feeing  witnefies  take  liberties 
with  their  oath  (and  with  impunity),  were  encouraged  to  take  the 
fame  liberties   themfelves.     The    form  of  the  oath  at  this   time 

was, 
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was  [a],  So  help  me  God  and  the  Saints,  and  I  do  not  find  that  the 
witnefs  was  (worn  upon  the  Evangelifts,  which  perhaps  might  con- 
tribute to  irreverence  in  the  obfervation  of  it.  I  have  not  been  able 
to  difcover  the  precife  year  or  reign,  when  the  oath  was  altered  in 
the  conclufion  of  it  to  So  help  you  God ;  but,  from  the  omiffion 
of  Saints,  this  alteration  probably  took  place  foon  after  the  Reforma- 
tion :  I  mould  think,  that  no  court  hath  power,  by  the  common 
law,  to  make  fuch  an  alteration  in  an  oath,  and  that  it  was  worthy 
of,  and  required  the  intervention  of,  the  legiflature  [r]. 

The  fecond  chapter  relates  to  regulations  in  the  Exchequer,  which 
Dalton  [s]  particularly  recommends  to  be  attended  to  by  this  officer. 
One  of  the  regulations  is,  "  Quod  unus  Baronum,  et  unus  clericus 
"  de  Scaccario  mittatur  per  fingulos  comitatus  Angliae,  ad  imbre- 
"  viandum  nomina  omnium,  qui  anno  illo  debita  per  viridem  ceram 
"  ab  eis  exatta  folverunt."  This,  with  other  ftatutes,  proves  what 
1  have  before  obferved,  that  the  Barons  of  the  Exchequer  were  not 
confidered  formerly  as  merely  judicial  officers. 

The  3d  chapter  dire&s,  that  juftices  of  affife  fhall  be  juftices  of 
gaol  delivery,  and  that,  after  the  civil  bujinefs  is  finifhed,  they  are 
then  to  proceed  to  deliver  the  goal  [/],  It  then  makes  a  diftin&ion 
between  the  juftices,  when  laymen  and  when  ecckfiaflkks ;  if  both  the 
juftices  are  laymen,  they  are  to  continue  in  the  county,  and  deliver 
the  gaol ;  if  one  of  them  is  an  ecclefiaftick,  then  the  lay  judge  is  to 
avTociate  to  himfelf  one  of  the  moft  difcreet  knights  of  the  county  [«]. 

[q~\  Si  Dieu  m'aide  et  les  Seintz.    Stat.  Exon.  14  Edw.  I. 

[/-]  I  would  not  be  underftood  by  this  to  condemn  the  alteration,  but 
only  the  method  of  making  it. 

[s]  In  his  Office  of  Sheriffi 

[/]  On  the  contrary,  a  proclamation  of  Queen  Elizabeth  is  mentioned 
by  Fabian  Philips  (on  Purveyance,  p.  427.)  which  directs  the  judges  to  be- 
gin with  the  gaol-delivery,  and  proceed  in  it  as  far  as  can  be  conveniently 
done,  before  they  begin  the  civil  bufmefs,  which  is  indeed  the  prcfent 
practice. 

[u\  The  Marca  Hifpanica  gives  an  account  of  the  lay  judge  and  bifliop's 
iittiug  together  in  die  fame  court,  and  that  the  criminal  was  tried  by  the 

T  From 
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From  thefe  regulations  it  appears,  that,  for  the  trial  of  criminals, 
it  was  neceffary  that  two  judges  fhould  prelide,  for  the  greater 
foltmnity  ;  and  that,  in  the  trial  of  civil  acYions  or  aj/i/i's,  the  judge 
was  frequently  an  ecclefiaftick  [w].  The  clergy  however  woidd 
not  interfere  in  the  trial  of  criminals,  this  being  contrary  to  their 
cci7ions,  which  will  not  permit  them  to  determine  in  cafes  of  blood  (as 
they  are  called).  The  meaning  of  which  canon  (I  fhould  conjecture) 
is,  that  the  office  of  a  criminal  judge  was  anciently  confidered  as  par- 
taking of  the  nature  of  an  executioner,  and  therefore  deemed  an  of- 
fice of  blood,  which  was  fuppofed  rather  to  detraft  from  that  re- 
verence and  good  will  which  the  canons  of  the  church  endeavoured 
to  procure  and  eftablifh  to  the  body  of  clergy. 

lay  judge;  but  if  the  crime  was  to  receive  a  particular  punifhment  by  any 
canon,  and  that  not  a  capital  one,  Wvv  the  bifliop  pronounced  the  fentence, 
p.  314.     Pariliis  1688,  Folio. 

[w]  It  appears  by  Bra&on,  that,  in  the  time  of  Henry  the  Third,  juftices 
were  appointed  for  the  trying  of  particular  caufes  :  "  Sunt  autem  jufticiarii 
"  ad  quafdam  aflifas,  duas  vel  tres  vel  plures,  qui  quidem  perpetui  non  font, 
"  quia,  expleto  officio,  jurifdictionera  amittunt."    Bract.  1.  iii.  ch,  io, 
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STATUTUM  DE  WARDIS  ET   RELEVIIS, 

Anno  28  Edw,  I.    A.  D.  1300. 

WHOEVER  reads  this  fuppofed  ftatute  (and  which  is 
very  fhort)  muft  at  once  fee,  that  it  is  only  a  remark 
made  by  fome  lawyer  with  regard  to  Wards  and  Reliefs :  the  ftyle 
is  not  unlike  that  of  Littleton,  "  Vous  devez  fcavoir,"  &c.  "  Ore 
"  viez  la  nature  de  Garde,"  &c. 

It  is  well  known,  that  Wardfhips  are  now  abolimed  by  the  twelfth 
of  Charles  the  Second,  re-enadting  an  Ordinance  of  the  Common- 
wealth :  it  appears,  however,  by  a  letter  written  by  Sir  Robert  Cecil 
to  James  the  Firft  (then  confidered  as  certain  fucceflbr  to  the  crown 
of  England),  that  it  was  the  advice  of  himfelf  and  others,  even  at 
that  time,  to  abolifh  them  :  "  They  are  (fays  he)  the  ruin  of  all  the 
' "  noble  and  ancient  families  of  the  kingdom,  by  bafe  matches  and 
"  education  of  children,  and  by  which  no  revenue  of  the  crown 
"  will  be  defrayed  [a]." 

There  is  an  ancient  law  of  William  the  Conqueror  with  regard 
to  Reliefs  (the  other  object  of  this  fuppofed  ftatute),  which  it  may  be 
perhaps  matter  of  curiofity  here  to  infert. 

"  De  relief  al  Cunte  que  al  rei  affert  8  chevals  felez  et  enfrenez. 
"  Les  quaters  halberts,  e  quaters  efcus,  e  quaters  lances,  e  quaters 
"  efpes ;  les  altres  quaters  chaceurs,  e  palfreis  afrenis,  e  ache- 
"  veftres  [y]." 

[a]  Appendix  to  Robertfon's  Hiflory  of  Scotland,  p.  1 1 17. 
[y]  Inter  Leg.  Gul.  Conqueft.  Wilkins,  p.  233. 
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A  STATUTE    FOR  PERSONS  APPEALED, 

Anno  28  Edw.  I.  A.  D.  1300. 

TH  E  appeals  which  this  law  relates  to,  are  appeals  by  Ap- 
provers. The  profecution  of  criminal  offences  by  this  fort 
of  informer,  is  now  totally  difufed,  though  I  am  not  aware  of  any 
ftatute  which  hath  exprefly  abolifhed  it.  It  feems  to  be  agreed  by 
the  writers  on  the  Crown  law,  and  particularly  by  Staunforde  (who 
wrote  his  Treatife  before  the  entire  dilufe  of  this  method  of  pro- 
fecution), that  an  Approver  mull  have  been  an  accomplice  actually 
indicted  for  the  offence  with  which  he  charged  his  affociates ;  and 
that,  upon  his  offering  to  become  a  witnefs,  it  was  the  duty  of  the 
coroner  to  take  his  examination  :  we  find  by  this  ftatute,  that  he 
was  then  to  be  detained  in  prifon  till  the  trial  of  his  accomplices, 
after  which  fin  cafe  they  were  convitledj  he  might  claim  his  par- 
don. It  muft  occur  to  every  one,  that  evidence  thus  procured  was 
of  the  moft  fufpicious  nature  ;  and  5  Hen.  IV.  ch.  ii.  recites,  that 
"  diverfe  notorious  rogues,  for  fafeguard  of  their  lives,  had  become 
"  provers,  to  the  intent  in  the  mean  time,  by  brocage  and  great 
*'  gifts,  to  purftie  and  have  their  pardons,  and  then,  after  their 
"  deliverance,  had  become  more  notorious  felons  than  before."  It 
is  then  enacted,  that  he  who  folicits  the  pardon  of  fuch  an  approver, 
fhall  indorfe  the  charter  with  an  acknowledgement  that  it  was  pro- 
cured at  his  inftance  ;  and  if  the  approver  is  afterwards  guilty  of  a 
felony,  the  perfon  fo  indorfing  the  pardon  is  to  forfeit  1 00  /.  It 
was  this  regulation  which  probably  occafioned  the  difufe  of  pro- 
fecuting  by  approvers,  though  the  writers  on  the  Crown  law  are 
iilent  on  this  head  ;  they  were  generally  men  of  an  abandoned 
character,  and  therefore  it  was  not  eafy  to  procure  a  perfon  who 
would  be  furety  in  fuch  a  fum  ;  whereas  before  this  ftatute  the 
pardon  was  granted  almoft  of  courfe.  Every  material  alteration  of 
this  fort  in  the  law  deferves  to  be  traced  to  its  original  fource ;  and 

that 
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that  is  generally  to  be  found  in  the  preamble,  or  other  part  of  the 
ancient  ftatutes,  if  they  are  perufed  with  attention. 

To  the  profecution  by  approver  hath  fucceeded  the  more  modern 
practice  of  allowing  the  evidence  of  an  accomplice,  with  either  an 
actual  promife  of  pardon  from  the  king,  or  an  expected  one  by  the 
interceffion  of  the  profecutor.  This  is  preferable  to  the  profecuting 
by  approver  in  this  circumftance,  that  the  accomplice  (in  the  latter 
cafe  at  leaft  [z])  cannot  claim  the  pardon  as  of  right  upon  the 
conviction  of  the  criminal ;  befides,  that  no  execution  was  ever  per- 
mitted on  the  evidence  of  an  accomplice  only,  if  not  corroborated 
by  other  circumftances ;  a  merciful  precaution,  which  we  do  not 
hear  of  when   approvers  were  the  witneffes.     The  Civil  law  fays, 

N nelatione  crimimwi,  fed  innocent  id,  reus  purgetur. 

\f\  There  feems,  however,  to  be  fome  obje&ion  to  the  form  in  which 
the  fecretary  of  flate  commonly  promifes  the  pardon  to  the  accomplice,  viz. 
upon  the  criminal's  being  apprehended  and  convifled.  The  teftimony  or 
i'uch  an  accomplice  would  be  lefs  liable  to  exception,  if  the  pardon  was 
granted  upon  his  giving  evidence  generally,  let  the  event  of  the  trial  be. 
what  it  may. 
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ARTICULI    SUPER    CHARTAS, 
Anno  28  Edw.  I.  A.  D.  1300. 

IT  hath  before  been  obferved  on  the  ftatute  made  in  the  twenty- 
fifth  of  Edward  the  Firft  (entitled,  Confirmatio  Chart  arum),  that 
there  feems  to  have  been  a  doubt,  whether  the  king  on  the  throne 
was  bound  by  the  laws  of  his  predeceffor ;  the  prefent  preamble 
furnifhes  an  inftance  of  another  as  extraordinary  a  doubt,  viz. 
whether  when  a  ftatute  forbids  any  thing,  and  fubjoins  no  penalty, 
it  can  be  enforced.  The  punimment  therefore,  which  is  declared 
by  the  firft  chapter,  againft  thofe  who  may  break  through  any  of 
the  articles  of  the  charters,  is  fine  and  imprifonment,  according  to 
the  circumftances  of  the  cafe ;  and  this  punimment  the  fuperior 
criminal  court  had  mod  undoubtedly  a  right  to  inflicl,  before  this 
ftatute  was  in  force.  This,  amongft  many  other  inftances  of  the 
fame  fort,  fhould  make  us  cautious  of  taking  it  at  once  for  granted, 
that  what  is  now  moft  clearly  eftablifhed  and  fettled  law,  might 
have  been  fo  underftood  in  this  country  fome  centuries  ago.  An- 
other ftriking  inftance  of  this  is  the  king's  power  of  difpenfing  with 
ftatutes  by  a  non  objlante;  a  power  which  he  feems  moft  un- 
doubtedly to  have  had,  and  repeatedly  exercifed,  but  which  at  pre- 
fent feems  to  fhock  almoft  common  fenfe  upon  the  mention  of  it, 
and  which  we  may  flatter  ourfelves  therefore  can  never  be  revived. 
The  fame  obfervation  may  be  made  with  regard  to  the  prerogative 
of  creating  boroughs,  with  the  franchife  of  fending  members  to 
parliament  [zj. 

The  2d  chapter  of  this  law  is  knelled  againft  the  extortions  of 
purveyors.  Thefe  officers  were  eftabliflied  formerly  in  England 
and  in  every  part  of  Europe,  and  from  the  fame  caufe  (the  want 

[z]  Thus  Whitelock  (in  his  Commentary  on  the  writ  for  choofing 
members  of  parliament)  aflerts,  that  "  doubtlefs  the  king  may  "rant  to  as 
"  many  places  as  he  pleafes  the  privilege  of  lending  members  to  parlia- 
"  ment,"  vol.  i.  p.  501. 
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of  regular  and  well-iupplied  markets)  ;  their  oppreflions  and  ex- 
attions-have  every  where  [aj  either  abolilhed  the  office,  or  laid  them 
under  fevere  rcftraints  and  penalties,  if  they  abxife  it.  Eadmerus 
informs  us,  that,  in  the  time  of  Henry  the  Firil,  the  peafants  and 
farmers,  when  they  heard  of  the  king's  approach,  deferted  their 
houfes. 

Fabian  Phillips  is  the  only  advocate  that  thefe  officers  have  ever 
had,  and  in  his  time  the  rigour  of  exacting  purveyance  was  much 
abated,  as  the  kings  of  England  were  either  refident  at  Weftminfter, 
or  did  not  move  far  from  it ;  befides,  that  moll  of  the  countries 
payed  a  regular  and  not  very  conliderable  tax,  to  be  excufed  the 
payment  \b~\..  It  was  in  the  royal  progrefles  that  this  odious  right 
was  moll  feverely  felt ;  3nd  it  appears  from  Rymer's  collection  of 
Records,  that  there  are  hardly  two,  following  each  other,  which 
bear  date  from  the  fame  place.  Machiavel  [c]  fays,  that  the  ancient 
eftablifhment,  during  a  royal  journey  or  progrefs,  was  afous  per 
day  for  a  bed,  and  2  Jbus  for  linen  and  vinegar.  I  do  not  find  that 
any  luch  regulation,  or  fixed  allowance,  was  eilablilhed  in 
England ;  but  the  prefent  and  other  ilatutes  direct,  that  the  pur- 
veyors mall  allow  a  fair  price ;  if  it  is  faid,  fuch  a  price  being  pay- 
ed, there  is  no  great  inconvenience  or  oppreffion,  yet  it  mull   be 

[a]  Lady  Mary  Wortley  Montague  takes  notice,  that  in  Turkey,  when 
the  purveyors  have  rifled  every  thing  from  the  houfe,  they  then  make  the 
owner  pay  a  fecond  tax  for  the  detriment  which  the  purveyors  teeth  may 
have  been  fuppofed  to  fuffer,  by  the  eating  of  what  they  have  before  in- 
jurioufly  extorted  ;  and  this  is  called  Tooth-money .  There  is  a  very  fpirited 
fpeech  of  Lord  Bacon's  againfl  the  abufes  of  thefe  officers,  in  which 
(amongft  other  particulars)  he  mentions,  that  after  the  purveyor  had 
agreed  to  give  a  price  for  the  goods  which  he  wanted,  he  then  infifted 
upon  a  deduction  of  fo  much  in  the  pound,  before  he  would  pay  the  king's 
debts,  vol.  ii.  p.  150. 

[b~\  The  proportion  which  each  county  paid  may  be  feen  in  Philips'-; 
Treatife,  as  well  as  many  other  curious  particulars :  the  receiving  of  pur- 
veyance in  kind,  occafioncd  the  magnificent  kitchen-eftablilhment  of  the 
ancient  kings  of  England. 

[c]  In  his  State  of  the  Kingdom  of  France.- 

allowed, 
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allowed,  that  there  is  a  mortification  in  obliging  any  one  to  part 
with  what  perhaps  he  fets  a  falfe  and  only  imaginary  value  upon. 

As  this  ftatute  is  a  Capilularium,  confifting  of  twenty  articles,  and 
which  relate  to  things  of  a  very  different  nature  [</],  it  is  not  there- 
fore poffihle  to  reduce  the  obfervations  to  be  made  upon  it  to  any 
order  or  connexion,  but  each  chapter  rauft  be  confidered  as  a  diftinci 
law. 

By  the  8th  chapter,  the  king  grants  the  election  of  fheriff  [e\ 
(where  it  is  not  an  office  in  fee)  to  each  particular  county,  if  t bey 
/iff,  as  the  ftatute  fays.  Many  ftatutes,  previous  to  the  prefent, 
take  notice  of  the  great  oppreffion  of  fheriffs  j  one  reafon  of  this 
was,  that  this  officer  formerly  farmed  the  king's  revenue,  and  there- 
fore, like  other  farmers  of  taxes,  was  not  only  to  fupply  the  king's, 
but  his  own  wants.  He  fometimes  only  collected  the  revenue,  and 
fometimes  had  the  charge  likewife  of  ftocking  and  taking  care  of  the 
crown  lands,  inftances  of  all  which  may  be  found  in  Madox's  Hiftory 
of  the  Exchequer.  The  abufe  which  was  moft  exclaimed  againft  at 
this  time  [f  J  was  the  haraffing  jurors  unneceffarily,  by  fummoning 
them  from  a  great  diftance,  and  likewife  returning  thofe  who 
would  not  give  a  fair  verdicl  between  the  parties  :  an  abufe  never 
thoroughly  removed  till  the  late  aft  for  balloting. 

The  i  ith  chapter  forbids  maintenance  and  champerty  [£■],  which 
js  frequently  provided  againft   by  fubfequent  ftatutes,  and  which 

[(/]  The  8th  and  the  13th  chapters  happen  to  relate  to  the  election  of 
flieriffs,  and  yet  four  chapters  intervene  between  them  :  the  fame  want  of 
connexion  or  order  is  to  be  found  in  all  the  Capitularia,  which  word  I 
make  ufe  of,  becaufe  we  have  no  Englim  term  to  iignify  fuch  a  collection 
of  laws. 

[e]  It  appears  from  the  Pari.  Hift.  vol.  i.  p.  118.  that,  in  the  reign  of 
Edward  the  Farft,  it  was  attempted  not  only  to  eftablifh  the  election  of  the 
Sheriff  in  the  people,  but  likewife  the  Treafurer,  Chancellor,  and  Chief 
J  uft  ice. 

[f]  Ch.  ix.  The  13th  chapter  likewife  mentions  their  lodging  with 
wreat  trains  at  houfes. 

[g]  By  the  31  Edw.  I.  Stat.  iii.  the  punifhment  for  champerty  is  no  lefs 
than  three  years  impriibnment.     It  was  therefore  a  growing  evil. 

therefore 
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therefore  mult  have  been  as  frequently  pra&ifed,  though  we  never 
hear  of  fuch  a  profecution  at  prefent.  The  reafon  of  this  feems  to 
have  been,  that,  when  a  man  of  power  formerly  fupported  a  lawr- 
fuit,  the  judges  were  influenced  in  their  determinations,  as  they  are 
now  in  every  part  of  Europe,  except  in  this  happy  and  free  country. 
Inftances  of  the  great  corruption  in  judges  at  this  time  may  be 
found  in  the  Parliamentary  Hiftory  [h],  which  cites  Hollinfhead 
for  an  account  of  every  judge  in  the  fuperior  courts  (except 
John  de  Mekingham  and  Elias  de  Bekingham)  being  moil:  feverely 
fined  to  the  amount  of  10,000  marks. 

The  laws  againft  champerty  and  maintenance  are  not  confined 
to  England  ;  it  is  made  criminal  in  Scotland  by  many  of  thofe  an- 
cient ftatutes,  which  are  collected  under  the  title  of  Black  Acls, 
from  their  being  printed  in  the  Old  Black  Letter. 

The  1 6th  chapter  direfts,  that  the  regulations  of  the  fecond  fta- 
tute  of  Weftminfter,  with  regard  to  falfe  returns  made  by  bailiffs, 
(hall  be  put  in  execution,  and  enforced  by  the  fame  penalties, 
without  adding  any  thing  further  ;  which  (hews,  that  even  recent 
ftatutes  were  difobeyed,  and  wanted  perpetually  a  new  promulgation. 
The  17th  chapter  therefore  orders  the  Statute  of  Winton  to  be 
read  four  times  every  year  in  each  county  ;  and  the  Charters,  in- 
ftead  of  being  read  in  every  cathedral  as  by  the  former  aft  of  the 
twenty-fifth  of  Edward  the  Firft,  are  now  to  be  read  four  times  a 
year  by  the  (herifF. 

There  are  fome  miftakes  in  the  tranflation  of  this  ftatute  :  in  the 
5th  chapter,  which  in  reality  is  a  continuation  of  the  4th,  and  go- 
verned in  its  conftrucYion  by  it,  d' autre  party  le  roi  veut  que  fa 
chancelerie,  (hould  be  rendered,  on  the  other  hand,  and  not  on  the 
other  party. 

In  the  7th  chapter,  le  concjlable  du  chatel  de  Dover e  \i\  tie  plede 
deformes  a  la  porte  du  chajlel,  fhould  be  tranflated,  at  the  caftle-gate, 

[A]  Vol.I. 

I  i]  The  Charters  of  the  Cinque  Ports  were  publifhed  by  Jeake  in  1727  ; 
and  it  appears  by  records  there  cited,  that  the  Cinque  Ports  (about  this 
lime)  had  many  difputes  with  regard  to  their  jurifdidtion,  and  particularly 

U  and 
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and  not  within  the  caftle-gate.  The  gates  of  towns  have  in  many 
countries  been  made  ufe  of  for  the  purpofe  of  adminiftring  juftice. 
Thus  in  the  Pfalms,  Thou  Jhalt  not  be  afraid  to  Jpeak  with  thy 
enemy  at  the  gate  ;  meaning  you  need  not  fear  the  profecution  of 
your  enemy  [£].  Lord  Bacon  hath  (fomewhere)  from  this  obferved, 
that  the  courts  of  juftice  amongft  the  Jews  were  open. 

In  the  1 8th  chapter,  the  words  vivers  is  tranflated  (and  properly) 
a  warren,  and  not  a  pond,  as  I  have  before  contended  in  the  Com- 
ment on  the  Charter  of  the  Forefts.  The  beft  expofitor  of  the 
meaning  of  an  author,  is  another  part  of  his  works,  and  the  fuccef- 
five  legiflatures  muft  be  confidered  as  conftituting  one  author. 

with  the  port  of  Yarmouth  :  their  confequence  probably  arofe  from  their 
fituation,  calculated  either  to  invade  or  refift  an  invafion. 

[i]  "  Allons  voir  les  flez  de  la  Porte  que  on  appelle  maintenant  les  Re- 
"  queft.es."    Vie  de  St.  Louis,  p.  13.   Paris,  1761. 
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ORDINATIO     FORESTS 

Anno  34  Edw.  I.  A.  D.  1306. 

EDWARD  was  now  fixty-eight  years  of  age,  and  confe- 
quently  from  infirmities  no  longer  able  to  follow  his  favourite 
amufement  of  hunting,  which  Thomas  de  Walfingham  informs  us 
he  was  immoderately  fond  of.  The  offences  of  deftroying  the 
game,  which  formerly  excited  his  warmeft  refentment,  appeared 
now  but  venial  faults ;  and  therefore  he  very  willingly  acquiefced 
in  the  mitigation  of  the  Foreft  laws,  and  the  punifhment  of  thofe 
officers  who  had  been  guilty  of  unneceflary  rigour  and  extortions. 
The  preamble  to  this  ftatute  feems  to  have  been  drawn  by  his 
ConfeJ/or[l],  attending  him  in  a  fit  of  illnefs :  "  Dum  imbecillitatis 
"  humans  confpicimus  in  imperfectum  [m],  ac  onera  longe  lateque 
"  diffufa  humeris  noftris  incumbentia  attenta  confideratione  penfa- 
"  mus,  intus  nimirum  diverfis  puncluris  cordis  torquemur,  diver- 
"  forum  cogitatuum  fluclibus  agitati,  et  vexamur  frequenter  nodes 
"  ducendo  infompnes,  quid  agendum,  quid  tenendum,  quidve  exe- 
"  quendum  exiftat,  inter  pnEcordia  haefitantes  ;  in  eo  tamen  qui 
"  fupra  cunfta  tenens  in  excellis  imperium,  qui  dat  efle  rebus,  et 
"  difpenfat  prout  vult  munera  gratiarum  (cum  fapientiae  fuae  magni- 
"  tudinem  humani  non  capiunt  intelleftus)  virtutes  refumimus, 
"  fperantes  qtiod  in  ferviciis  fuis  perficiat  aclus  noftros,  et  fuze  boni- 
"  tatis  dementia  noftram  mifericordiam  videat,  et  fuppleat  imper- 
"  feftum,  ut  ipfius  fulti  pr^efidio  per  viam  mandatorum  Domini 
"  dirigamur."  The  whole  indeed  of  the  preamble  is  infinitely 
more  florid,  than  any  other  to  be  found  in  the  Statute-book  ;  and,  if 

[/]  Collier,  in  his  Eccl.  Hift.  mentions  the  pope's  having  abfolved 
Edward  the  preceding  year  from  adhering  to  the  provifions  of  Magna 
Ghana,  Jince  be  /wore  at  his  coronation  to  maintain  the  rights  of  his  crown, 
vol.  i.  p-499- 

[nt]  This  mould  be  imperfeilionem.  The  word  imperfection  is  however 
afterwards  repeated. 

U  2  I  may 
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I  may  be  indulged  in  the  conjecture  of  its  being  drawn  by  Edward's 
confeflbr,  I  mould  further  fuppofe  that  this  confeflbr  was  an 
Italian  [«]. 

The  regulations  of  this  ftatute  contain  nothing  that  requires  either 
illuftration  or  obfervation. 

[«]  Many  of  the  early  records,  in  Rymer  are  in  a  florid  ftyle  :  raofl:  of 
them  however  are  letters  from  the  pope:  I  muft  except  letters  from 
Eleanora,  mother  of  Richard  the  Firft,  during  his  captivity  in  Germany. 


STATU- 


[    i.49    ] 

3TATUTUM  DE  APPORTIS  RELIGIOSORUM, 

35  Edw.  I.    A.  D.  1307. 

THOUGH  the  title  of  this  ftatute  is  De  apportis  [0]  religio- 
foram  in  general,   yet  from  every  regulation   it  feems  to 
have  been  chiefly  levelled  at  aliens  poflefled  of  priories  and  ab- 
beys, who  refided  in  other  countries.     The  pope   at  this  time  had 
the  power  of  conferring  many  of  the  abbeys  and  priories,  which  he 
generally  gave  to  Italians ;  the  religious  houfes  however,  under  no 
kind  of  control  from  their  fuperior,  who   lived  in  another  country, 
not  only  flighted   his   vifitatorial  injunctions,  with  regard  to  their 
own    reformation  and    difcipline,    but   like  wife  [withheld  the   fu- 
perior's  rights  and  dues,  efpecially  as  moft  rents  were  at  this  time 
paid  in  kind,  which    were  of  no  advantage  to  an  abfentee,   who 
could  not  confume  them.     The  fuperiors  therefore   (backed  by  the 
papal  authority)  had  changed  their  fhare  of  the  rents  payed  in  kind 
to  a  compofition  or  rent  in  money,  which  the  religious  houfes  did 
not  choofe  to  pay,   and  had  the  very  good  pretence  (with  the 
legiflature   of  England)  to  fay,    thaf  this   backwardnefs  arofe  from 
their  being  unwilling  to  fend  any  money  out  of  the  kingdom . 
The  ftatute  therefore  direcls,  that  they  fhnll  not  for  the  future  fend 
any  thing  whatfoever  to  their  fuperiors  beyond  fea,  under  whatever 
name  it  might  be  claimed,   and  as  the  fuperiors  had  likewife  made 
exchanges  to  the  prejudice  of  the  religious  houfes,   in  confideration  • 
of  money  paid  to  themfelves,    the    ftatute  very    properly  enacts, 
that  every  religious  houfe  fhould  have  have  a  common  leal,  which 
mould  be  in  the  cuftody  of  not  only  the  abbot  (as  before),  but 
joins  four  others  de  dignioribus  et  difcretioribus,  and  every  grant  or 
exchange,  to  which  this  common  leal  mould  not  be  affixed,  was  for 

[0]  Du  Frefne,  in  his  Gloffary,  explains  the  word  apportum  (which  is 
fometimes  written  afportatum)  to  fignify  quicquid  apportatur  ad  fujlenta- 
tlonem  illius,  qui  ecc/efne  cur  am  habtt, 

3  the 
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the  future  to  be  null  and  void.  It  then  concludes  by  declaring, 
that  it  is  not  intended  to  take  away  any  part  of  the  fuperior's  vifita- 
torial  power,  provided  he  will  come  into  England  in  order  to 
exercife  it,  and  that  he  fhall  likewife  be  allowed  his  reafonable  ex- 
penccs  for  the  journey. 

The  laft  ftatute  of  this  reign,  entitled,  Ne  ReSior  arbor es  in 
Cicmeterio  projlernat,  is  a  very  fhort  one,  but  deferves  to  be  taken 
notice  of  from  the  preamble's  ftating,  that  trees  in  a  church-yard 
were  originally  planted  to  lkreen  the  church  from  the  wind :  low 
as  churches  were  built  at  this  time,  the  thick  foliage  of  the  yew  an- 
fwered  this  purpofe  better  than  any  other  tree. 

Edward  the  Firft  reigned  thirty-four  years,  during  which  he 
fummoned  nine  parliaments.  He  hath  been  ftyled,  by  Lord 
Coke,  the  Englfo  Jujlinian  ;  and  as  he  came  to  the  throne  at  the 
acre  of  thirty-four,  and  had  no  rebellion  of  confequence,  but,  on  the 
contrary,  added  Wales  and  Scotland  to  the  Englifh  dominions,  he 
had  leifure,  during  this  uninterrupted  courfe  of  profperity  to  reform 
the  law.  The  ftatutes  of  Weftminjler  the  firft,  and  Wejhninjler  the 
fecond,  together  with  the  Statute  of  Wynton,  are  proofs  of  his  at- 
tention to  this  moft  important  branch  of  the  duties  of  a  king ;  and 
he  particularly  affumes  (with  reafon)  to  himfelf  the  merit  of  pre- 
venting unneceffary  delays  by  the  preamble  to  the  Statute  De  con- 
junSlim  feojf'dtis  [/>],  "  Non  eft  novum,  quod  nos  inter  caeteras  legum 
"  editiones,  quas  temporibus  noftris  adinvenimus,  cekrhu  apponi 
"  decrevimus  remedium."  The  Statute  of  ^uo  Warranto,  on  the 
other  hand,  rauft  not  here  pafs  unnoted,  and  will  for  ever  detrad 
From  and  affecl:  his  character  as  a  legiflator. 

[p\  Made  in  the  thirty-fourth  year  of  his  reign. 
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ST  A  TUTU  M    DE    MILITIBUS, 

i  Edw.  II.  A.  D.  1307. 

THERE  are  but  two  ftatutes  of  this  firft  year  of  the  reign 
of  Edward  the  Second,  the  latter  of  which  declares,  that  it 
fliall  not  be  felon v  [q]  to  break  prifon,  unlefs  the  crime  for  which 
the  criminal  is  committed  was  a  capital  offence,  which  is  recited  by 
the  ftatute  to  have  been  other-wife  by  the  com??iofi  law,  and  was 
therefore  a  very  proper  alteration  of  its  fe  verity.  As  Edward  is 
faid,  by  all  Hiftorians  and  Chroniclers,  to  have  been  entirely  guided 
by  his  favourite  Piers  Gavefton,  I  fhould  imagine  that  this  general 
regulation  was  covertly  [r]  meant  for  his  protection.  In  the  early 
part  of  this  very  year,  Edward  the  Firft  had  ordered  him  to  quit 
the  realm,  previous  to  which  he  had  probably  been  committed  and 
efcaped  from  his  confinement :  no  capital  offence  had,  however, 
been  laid  to  his  charge  ;  and  therefore  if  the  favourite,  whom  Edward 
was  now  determined  to  recall,  had  been  profecuted  for  breach  of 
prifon,  this  ftatute  became  a  complete  defence  upon  fuch  a  pro- 
fecution.  Even  in  the  abfence  of  this  minion,  it  fhould  feem  that 
he  was  chiefly  furrounded  by  foreigners  ;  for  the  proclamation 
which  iffued  upon  his  father's  death  is  in  the  French  language, 
and,  being  very  fhort,  I  fhall  here  infert  it  from  Rymer. 

"  Gome  le  tres  noble  Prince  Sire  Edward,  qui  eftoit  n'adgueres 
"  Rov  D*Engleterre,  foit  a  Dieu  commande,  e  notre  Seigneur  Sire 
"  Edward  foil  fitz  et  fon  heire  foit  ja  Roy  D'Engleterre  par  defcent 

[q]  The  Mirror  of  Juftices,  which  is  fuppofed  to  have  been  written  in 
this  reign,  inveighs  ftrongly  againff.  making  any  breach  of  prifon  amount  to 
a  felony,  p.  283. 

[/-]  In  the  next  year,  there  is  an  exprefs  ftatute,  Ne  quis  occafonetur  pro 
reditu  Petri  de  Gavefton.  The  hatred  and  perl'ecution  of  kings  favourites 
was  not  confined  to  England  at  this  time;  for,  in  the  year  i;id,  Enguer- 
rand  de  Marigny,  favourite  of  Phillipc  le  Bel,  was  hanged  at  Paris.  Ghro- 
nique  de  France,  par  Maiitre  Gilles,. 

"  d'heritage;; 
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"  d'heritage ;  nous  vous  mandoms  et  comandoms  depar  notre  dit 
"  Seigneur  le  lloi  (qui  ore  eft,  qui  Dieu  gard)  que  fa  pez  foit  tenue 
"  et  gardee  par  fon  roialme,  et  tot  fon  poer."  The  next  record  in 
Rvmer,  after  this  proclamation,  is  a  moft  profufe  grant  to  Piers 
Gavefton  of  the  dutchy  of  Cornwall,  with  many  other  lands  and 
honours,  which  is  dated  at  Dumfries  in  Scotland,  on  the  6th  of 
Auguft,  being  fcarcely  a  month  after  the  death  of  Edward  the 
Firft.  Thefe  extravagant  grants  occafioned  the  only  other  ftatute 
of  the  prefent  year,  which  is  entitled,  De  Militibus,  and  which 
directs,  that  every  one  who  was  of  the  age  of  twenty-one,  and  who 
had  40  /.  a  year  in  land,  fhould  be  compelled  to  take  upon  himfelf 
recru7a£ion  .the  order  of  knighthood.  This  mftitution  (which  was  now  con- 
verted into  a  tax)  muft  have  originally  been  eftablifhed,  that  the 
king  might  know  thofe  of  his  fubjects  who  had  confiderable  eftates 
(for  fuch  40  /.  a  year  at  this  time  was),  and  that,  upon  their  be- 
coming knights,  he  might  receive  their  fealty.  It  was  neceflary 
however,  that  the  perfon  who  was  required  to  become  a  knight  [s] 
fhould,  from  his  age  and  bodily  ftrength,  be  able  to  ferve  the  king  in 
his  wars;  and  therefore  it  appears  by  this  ftatute,  that  old  age,  in- 
curable diftempers,  and  other  excufes,  were  allowed  :  the  law  how- 
ever directs  thofe  who  had  fuch  excufes,  to  repair  without  delay  to 
.Robert  de  Tiptot  and  Antony  de  Beke  [/],  who,  upon  their  paying 

[s]  The  Marca  Hifpanica  mentions  two  kinds  of  milites  or  knights,  vLsr» 
thofe  who  received  the  honour  of  knighthood  from  the  fovereign,  and 
Ukewife  others  who  were  obliged  to  provide  equus  cataphratlicus,  or  a  large 
var-horfe  :  it  might  not  be  unreafonable  to  pay  a  confiderable  fine,  to  get 
rid  of  fo  burthenfome  and  expenfive  a  tenure.  Marca  Hifpanica,  p.  260. 
Another  reafon  for  paying  this  fine,  upon  becoming  a  knight,  anciently 
arofe,  from  thofe  who  were  candidates  for  this  honour,  being  previoufly 
fubjc<ft  in  the  houfes  of  the  Great  Barons  (who  had  power,  as  well  as  the 
king,  in  certain  diftri&s  to  make  knights)  to  many  low  and  menial  fervices, 
as  making  the  beds,  and  ferving  at  table ;  and  from  which  they  were 
exempted  as  foon  as  they  became  knights.  See  Ste  Palaye's  diflertations  on 
the  ancient  Chivalry. 

[/]  There  is  a  record  in  Rymer,  dated  the  4th  of  September  at  Carlifle, 
which  is  entitled,  Pro  Antonio  Beke  de  liberiate  Ecclefia  Dunelmaiji  reftituta, 

a  proper 
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a  proper  compaction,  were  to  give  them  a  difcharge.  Thefe  com- 
pofitions  probably  produced  as  great  complaint  as  thofe  which  were 
made  in  the  time  of  Henry  the  Seventh  by  Empfon  and  Dudley ; 
and  though  this  hath  efcaped  the  Hiftorians,  might  have  contributed 
to  the  troubles  and  diftrefles  of  Edward,  which  afterwards  enfued. 

from  which  it  appears,  that  this  Antony  d:  Beke  was  bifhop  of  Durham,  and 
that  his  temporalties  were  feized  by  Edward  the  Firft. 


DE 
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DE  DIVERSIS  LIBERT  ATIBUS  CLERO  CONCESSIS 

9  Edw.  II.  A,  D.  1315. 

WE  have  no  ftatutes  from  the  fecond  year  of  Edward  the 
Second,  till  the  prefent  Capitularium,  though,  if  we  may 
credit  Thomas  de  Walfingham  [«],  many  parliamentary  regulations 
were  made  the  preceding  year  with  regard  to  the  price  of  meat. 
His  words  are  thefe  :  "  Anno  Domini  131 5,  velut  Deo  difplicerent 
"  Statuta  pracedentis  Parliamenti  (fc.  de  Carne  &c.)  omnia  folito 
"  cariora  fuerunt :"  and  therefore  he  informs  us,  that  the  prefent 
parliament  (though  this  ftatute  is  likewife  loft,  or  at  leaft  is  not 
printed)  applied  the  only  wife  remedy  to  fuch  an  increafe  of  price,  by 
enacting,  that  every  one,  viBualia  fua  meliori,  pro  quo  pojfet,  ven-  - 
deret  ad  libitum. 

The  prefent  ftatute  confifts  of  fixteen  chapters,  all  of  which 
(agreeable  to  the  title)  relate  to  privileges  and  immunities  claimed  by 
the  clergy,  which  Edward,  in  his  prefent  fituation,  could  not  refufe  ; 
though  in  the  earlier  part  of  his  reign  he  was  upon  fo  bad  terms  with 
this  body  of  men,  that  the  archbifhop  of  Canterbury  had  excom- 
municated [to]  all  thofe  who  might  contribute  to  the  return  of  Piers 
Gavefton.  The  different  parts  of  this  ftatute  feem  to  contain  no- 
thing very  particularly  deferring  notice.  I  mail  therefore  only  men- 
tion, that  Prynne  \x]  feems  to  have  irrefragably  proved,  in  oppo- 
sition to  Sir  Edward  Coke,  that  this  is  no  aft  of  parliament ;  and 
amongft  other  authorities,  by  a  cafe  in  the  Year  Book  of  Edward 
the  Third,  where  one  of  the  judges  exprefly  denies  its  being  a 
ftatute. 

[w]  Thomas  de  Walfingham,  p.  107.     In  further  proof  of  this,  there 
are  fummonfes  to  parliament  m  Dugdale  for  every  intermediate  year. 
O]  Pari.  Hift.  vol.  i. 
[x]  Records,  vol.  iii.  p.  336,  &  feq. 

THE 
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THE    STATUTE    OF    SHERIFFS, 

9  Edw.  II.  A.  D.  1315. 

TH  E  grievance  before  the  prefent  ftatute  is  ftated  by  the  pre- 
amble, which  was,  that  inefficient  perfons,  not  having  fuch 
eftates  as  made  them  anfwerable  to  the  king  and  his  fubjecf  s,  had 
been  appointed  to  execute  this  office  ;  it  therefore  directs,  that  for 
the  future  they  fhould  be  appointed  by  flie  Chancellor,  Treafurer, 
and  Barons  of  the  Exchequer.  I  fhould  conceive  that  the  Chan- 
cellor mentioned  in  this  law,  is  the  Chancellor  of  the  Exchequer, 
and  not  the  Chancellor  of  England,  as  it  is  the  natural  and  gram- 
matical conftru&ion  of  the  words.  The  fheriff  at  this  time  fre- 
quently farming  the  king's  revenue,  it  was  required  that  he  fhould 
be  a  refponfible  man,  and  certain  great  officers  of  the  revenue,  viz. 
the  Chancellor  of  the  Exchequer,  the  Treafurer,  and  Barons  are 
named  as  the  proper  perfons,  who  are  to  take  care  that  the  fheriff 
(hall  anfwer  the  king's  demands  and  charges  upon  him,  and  it  muft 
be  remembered  that  the  king's  revenue  anciently  confifted  almoft 
entirely  of  his  receipts  from  the  crown  lands.  There  is  a  very  pro- 
per injunction  at  the  conclufion  of  this  ftatute,  that  the  fheriff  fhall 
not  farm  to  another  the  profits  of  his  office,  which  had  (like  other 
farms  of  the  fame  kind)  been  productive  of  great  extortion  and  op- 
preffion  [y]  and  it  is  like  wife  enjoined,  that  all  writs  fhall  be  exe- 
cuted by  bailiffs,  who  are  known  andfworn  to  difcharge  their  office 
faithfully,  which  part  of  the  ftatute  feems  to  have  efcaped  the 
judges  affembled  in  the  Exchequer-chamber  in  Mackallie's  Cafe, 
which  is  reported  in  9th  Cok.  65.  and  where  it  feems  to  have  been 
very  material  upon  the  point  then  before  the  court. 

'  [yj  "  Car  ceux  qui  raanient  les  affaires  du  Roy,  ou  qui  exercent  fes 
*  droits,  ont  toujour*  raifon."  Soupirs  de  France,  part  ii. 
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THE    STATUTE    OF    GAVELET, 

ioEdw.  II.  A.  D.  1316. 

THERE  are  fome  terms  made  ufe  of  in  this  ftatute  which 
require  an  explanation.  The  word  Gavelet,  or  Gavelet  urn, 
is  not  to  be  found  in  Du  Frefne  ;  it  however  bears  a  great  affinity 
to  the  word  Gabellum,  the  fignification  of  which  is  well  known :  it 
is  generally  tranflated  a  tax,  and  the  Italian  word  Gabella  is  formed 
from  it. 

Spelman  gives  this  account  of  the  fignification  of  this  word  in  the 
prefent  law  ;  "  Gaveletum  juris  etiam  proceffus  eft  huic  dicatus- 
"  tenurae  [z],  cafu  quo  tenens  reditus  et  fervitia  ultra  modum  fub- 
"  ducit,  quod  et  Londonienfibus  ceditur  Stat.  Anno  ioEdw.  II.  de 
"  Gaveleto."  If  I  may  prefume,  however,  to  differ  from  fo  great  an 
authority,  I  fhould  conceive  that  Gavelet  means  no  more  than  rent, 
for  the  more  eafy  recovery  of  which  within  the  city  of  London  this 
ftatute  was  made  :  and  this  is  not  very  different  from  the  Latin  word 
Gabellum,  or  Gavelettum,  which  generally  fignifies  a  tax,  but  may 
likewife  fignify  any  other  kind  of  payment. 

There  are  likewife  two  other  very  uncommon  words  made  ufe  of 
in  this  law,  viz.  Joker  euns  2nd  forfeelet.  The  fir  ft  of  thefe  is  ren- 
dered freemen,  of  the  propriety  of  which  I  have  fome  doubt :  the 
word  is  plainly  of  a  Saxon  origin,  but  yet  I  cannot  find  any  expla- 
nation of  the  latter  part  of  it  in  Somner's  Saxon  Vocabulary,  or 
in  any  of  the  Gloffaries.  As  for  the  fecond,  viz.  forfeelet,  the 
tranflation  is,  by  another  Saxon  word,  for/choke,  which,  Blount  [a] 
lays,  is  the  fame  with  forfaken,  or  derelicl ;  if  therefore  forfeelet  is 
fynonymous  with  forfchoken,  it  will  agree  very  well  with  the  fenfe 
that  may  be  affixed  to  this  word  in  the  prefent  ftatute,  from  what 
precedes  and  follows. 

It  hath  been  obferved  by  fome  learned  writer  on  the  law,  that  the 
meaning  of  the  words  inde  producit  feclam,  is  the  plaintiff's  producing 

|>]  Sc,  Gavelkind.  \a\  In  his  Law  Di&ionary. 

his 
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l>is  ivitnefles,  which  is  confirmed  by  the  fenfe  that  the  word  feEta 
is  ufed  in  by  the  prefent  ftatute  ;  "  Si  autem  fervitia  denega- 
"  verint,  petentes  nominabunt  ftatim  fuam  feffam  (fcilicct  duos 
«  teftesjr 

There  is  one  very  Angular  provifion  in  this  ftatute,  which  is, 
that  if  the  defendant  makes  default,  and  does  not  appear  upon  the 
Huftings  at  London,  he  fhall  lofe  his  land  for  a  year  and  a  day ; 
after  which,  on  an  appearance  and  payment  of  cofts,  he  is  entitled 
to  an  equity  of  redemption,  if  the  appearance  is  entered  before  the 
year  and  day  expires,  otherwife  the  lands  are  completely  forfeited. 
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T  JH  E     STATUTE     OF     Y  O  R  K, 
,12  Edw.  II.  A.  D.  i3r8„ 

DUG  DALE  furnifhes  us  with  the  fummons  to  this  parlia- 
ment, which  informs  us  likewife  at  what  time  of  the  year  it 
•was  held. 

"  Rex  venerabili  in  Chrifto  Patri  eadem  gratia  Archiepifcop© 
ci  Cantuarienn*  falut.  Quia  fuper  diverfis  et  arduis  negotiis  nos  et 
"  regnum  noftrum  tangentibus  parliamentum  noftrum  apud  Ebora- 
"  cum  a  die  S.  Michaelis  in  tres  Septimanas  tenere  &c.  Telle  rege 
"  apud  Nottyngham  25  die  Augufti." 

The  five  firft  chapters  relate  to  the  amendment  of  the  law,  as 
the  preamble  recites,  that  many  of  the  ancient  ftatutes  wanted  ex- 
planation, and  the  3d  chapter  mentions  particularly  a  ftatute  of  the 
twenty -feventh  of  Edward  the  firft,  which  was  not  fuffic'iently  clean. 
I  take  notice  of  this  to  fhew,  that  the  complaint  of  obfcurity  in  the 
ftatute  law,  is  by  no  means  to  be  confined  (as  it  generally  is  from 
the  common  prejudice  in  favour  of  antiquity)  to  modern  acts  of 
parliament.  It  may,  on  the  other  hand,  with  juftice  be  aflerted, 
that  modern  ftatutes  are  infinitely  more  perfpicuous  and  intelligible 
than  the  ancient  ones,  of  which  there  cannot  be  a  ftronger  proof 
than  that  there  is  not  perhaps  a  fingle  ftatute  fince  the  ftatute  of 
Frauds  and  Perjuries,  and  the  ftatute  of  Diftributions  in  the  reign 
of  Charles  the  Second,  which  hath  required  much  explanation  \b\ 
It  was  indeed  prophecied  by  many,  that  the  bill  for  the  alteration 
•of  the  ftyle  \c\  would  occafion  an  infinite  number  of  law-fuits  ;  but 

[b]  There  is  a  common  notion  in  Weftminfter-Hall,  that  the  ftatute  of 
Frauds  hath  not  been  explained  at  a  lefs  expence  than  1 00,000/.  It  is  great 
injuftice  to  the  memory  of  Lord  Chief  Juftice  Hale,  to  fay  he  was  the  per- 
fon  who  drew  it. 

[c]  It  appears  by  the  Philofophical  Tranfa£tions,  that  the  alteration  of 
.the  ftyle  was  propofed  fo  early  as  the  year  1582,  by  Lord  Burleigh  :  it  was 
afterwards  propofed,  in  1700,  by  Dr.  Wallis. 

2  no 
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no  queftion  arifing  upon  the  conftru&ion  of  this  law  hath  ever 
been  argued  in  any  of  the  fuperior  courts.  The  true  objection  to 
modern  ftatutes  is  rather  their  prolixity,  than  their  want  of  per- 
fpicuity  ;  which  prolixity  hath  in  a  great  meafure  arifen  from  the 
ufe  of  printing :  when  manufcript  copies  are  to  be  difperfed,  the 
trouble  of  copying  an  unneceflary  word  is  confidered,  but  a  page 
or  two  additional  in  print  neither  adds  much  to  trouble  or  expence. 
I  would  not  from •  hence  be  mifunderftood  to  be  an  advocate  for 
prolixity  :  the  Englifh  law  hath  this  fault  perhaps  in  common  with 
other  laws.  The  oldeft  conveyance  we  have  any  account  of,  viz. 
that  of  the  cave  of  Machpelah,  from  the  fons  of  Hcth  to  Abraham ; 
hath  many  unnecehary  and  redundant  words.  And  the  field  of 
Ephron,  which  was  in  Machpelah,  which  was  before  Mamre,  the 
field  and  the  cave  which  was  therein,  and  all  the  trees  that  were  in 
the  field,  that  were  in  all  the  borders  round  about,  were  made  fare 
unto  Abraham;,  &c.  Genefis  xxiii. .  The  parcels,  in  a  modern  coiir 
veyance  of  1766,  cannot  be  well  more  minately  particularized. 

There  are  but  two  things  in  the  five  firft  chapters  which  feem  to 
require  any  particular  notice  ;  the  firft  is,  that,  though  we  have  be- 
fore heard  of  attornies,  a  bail fi' was  to  all  intents  and  purpofes  con- 
fidered as  an  attorney,  and  might  appear  for  his  principal.  The 
fecond  is,  that  the  witnefles  to  a  deed  were  anciently  a  neceflary 
part  of  the  jury,  which  was  to  try  the  validity  of  iuch  an  infiru- 
ment:  the  party  who  inclined  againft  the  proof,  ufed  probably  to 
procure  the  abfence  of  thefe  witnefles ;  the  ftatute  therefore  directs, 
that,  if  they  do  not  appear,  upon  proof  of  their  having  been  pro- 
perly fummoned,  the  jury  may  proceed  without  them  [d]. 

There  is  at  the  end  of  thefe  regulations,  for  the  amendment  of 
the  law,  a  chapter  of  a  very  mifcellaneous  nature,  which,  amongft 
other  things,  is  hu  nded.to  prevent  any  officer  of  a  city  or  borough 
(who  from  his  office:. is  to  regulste  the.affife  of  victuals  or  wine) 

[d]  The  n£ceflity  of  thefe  witnefles  being  formerly  part  of  the  jury 
hath  probably  occafioned  a  very  troublcfome  and  unneceflary  ceremony 
in  the  atteflation  of  deeds  by  two  witnejjes 5  this  is  often  attended  with 
great  inconvenience, 

from 
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from  dealing,  either  in  grofs  or  retail,  in  either  of  thefe  (whilft  he 
continues  in  office)  under  penalties  to  be  recovered  by  information, 
and  a  third  part  of  which  is  given  to  the  informer.  This  feems 
to  be  a  very  proper  regulation  to  prevent  what  is  now  called  a  job ; 
but  from  the  ftatute's  being  fo  ancient,  and  the  regulation  being 
inferted  in  a  law  (the  greateft  part  of  which  relates  to  matter  en- 
tirely different),  I  fhould  much  fufpecl  that  moft  officers  in  cor- 
porations are  ignorant  of  the  penalties  which  they  fubjetl  themfelves 
to  by  the  infringement  of  this  ftatute. 


THE 


C    161    J 

THE    STATUTE    OF    ESSOYNS, 
izEdw.  II.  A.  D.  1318. 

THIS  ftatute  declares  by  negatives  (and  that  in  many  different 
inftances)  what  Eflbyns  Jhall  not  be  allowed.  The  Eftbyn  is 
almoft  always  ufed  for  the  purpofe  of  delay,  and  the  improper 
ufe  of  it  is  therefore  reftrained  by  many  a&s  of  parliament,  and 
the  more  modern  ones  generally  take  it  entirely  away.  Amongft 
other  negative  inftances  it  is  declared,  that  it  mall  not  be  al- 
lowed "  de  foemina  in  fervitio  domini  regis,  nifi  quia  nutrix,  aut 
"  obftetrix,  aut  mittatur  per  breve  ad  ventrem  infpiciendum," 
which  words  of  the  ftatute  have  been  the  occafion  of  a  moft 
extraordinary  miftake  of  Sir  Edward  Coke,  in  his  firft  Infti- 
tute[/].  He  is  there  treating  of  Protections,  which  are  gene- 
rally ufed  for  the  fame  purpofe  as  Eflbyns,  merely  for  delay,  and 
confequently  are  often  coniidered  together,  and  are  equally  dif- 
countenanced  by  the  ftatute-law  [f~\.  Having  entered  in  his  com- 
mon-place this  part  of  the  ftatute  (Eflbyns  and  Proteftions,  making 
one  title  or  head),  he  fays,  that  "  Protections  may  be  allowed  not 
"  only  to  men  of  age,  but  likewife  within  age,  and  to  women,  quia 
"  nutrix  aut  obftetrix,  as  neceflary  attendants  upon  a  camp  ;"  and 
this  moft  extraordinary  pofition  is  fupported  by  a  marginal  re- 
ference, in  which  a  record  is  cited  no  further  explained  than  by 
thefe  words,  viz.  For  the  Countefs  of  Warwick.  Now  a  nutrix, 
'or  obftetrix,  might  be  wanted  for  the  Countefs  of  Warwick  ;  though 
how  they  could  be  wanted  as  necejfary  attendants  upon  an  army,  is 
not  eafily  to  be  conceived,  except  it  was  for  an  army  of  Amazons ; 
and  even  Amazons,  during  the  feafon  for  a  campaign,  contrived 
(according  to  tradition  at  leaft)  not  to  require  the  afliftance  of  a  mid- 
wife.    I  think  it  is  not  difficult  to  fuggeft  the  occafion  of  a  pro- 

[e]  Firft  Inftitute,  p.  130.  A. 

[/]  The  common  claufe  in  all  modern  afts  of  parliament  is, "  No  Effoyn, 
"  Proteclion,  or  Wager  of  law  fhall  be  allowed." 

.    Y  te&ion, 
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tection,  which  might  be  indorfed  pro  ComitiJJ'd  Warwic.  A  Coim- 
tefs  of  Warwick  was  wife  of  an  Earl  of  Warwick,  who  went  on 
fome  embaffy  [g] ;  fhe  was  near  the  time  of  her  delivery,  and  like 
all  other  women  in  that  very  critical  fituation,  chofe  rather  to  have 
her  own  nurfe  and  midwife  about  her,  than  to  truft  to  ftrangers 
in  a  foreign  country.  She  therefore  folicited  a  protection  quia  pro- 
feffiura,  and  included  in  her  fuit  the  nutrix  and  objletrix:  the 
protection  was  therefore  properly  indorfed  pro  ComitiJJa  Waruoic.  It 
may  perhaps  be  thought  that  I  have  dwelt  too  long  upon  this  mil- 
take  of  Sir  Edward  Coke ;  but  the  miftakes  of  fo  great  a  man  re- 
quire moft  particular  notice,  as  they  otherwife  pafs  as  law  under 
the  fancYion  of  fuch  an  authority. 

[g]  It  appears  by  Dugdale's  account  of  Warwickftiire,  that  an  Earl  of 
Warwick,  with  his  Countefs,  went  on  an  embaffy  to  France  in  the  feventh 
year  of  Henry  the  Fifth. 
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STATUTUM  DE  PRAEROG ATIVA  REGIS, 
iy  Edw.  II.    A.  D.  1323. 

THE  branches  of  the  king's  prerogative,  which  are  declared 
by  this  ftatute,  almoft  entirely  relate  to  Wardfhips  and 
Feudal  Tenures.  As  no  part,  except  the  12th  chapter,  requires 
any  particular  explanation  or  comment  [/6],  I  fhail  firft  mention,  as 
the  title  of  the  ftatute  leads  to  it,  the  following  fundamental 
maxims  of  the  French  law,  upon  which  the  king's  prerogative  is 
founded,  which  may  not  only  be  matter  of  fome  curiofity  to  an 
Englishman,  but  by  comparifon  may  make  him  thankful  for  the 
noble  conftitution  to  which  he  is  happily  born.  A  Cappadocian 
may  indeed  refufe,  from  cuftom  and  long  ufage,  to  exchange  a 
defpotic  for  a  more  free  government ;  but  I  can  never  be  periiiaded 
but  that  there  is  a  neceffary  connexion  between  flavery  and  mifery, 
and  between  freedom  and  happinefs.  I  do  not  mean  however  to 
condemn  all  the  prerogatives  given  to  the  king  by  the  French  law, 
as  fome  of  them  are  equally  vefted  in  the  crown  by  the  law  of  Eng- 
land, and  that  for  the  mod  falutary  purpofes  to  the  fubject. 

"  Le  roy  ne  tient  que  de  Dieu,  et  fon  Efpee. 

"  Si  veut  le  roy,  ft  veut  la  loi. 

"  Toutes  les  perfonnes  de  fon  royaume  lui  font  fujettes. 

"  An  roy  feul  appartient  de  lever  les  tributs,  de  faire  la  guerre  ct 
*«  la  paix. 

"  Le  roy  eft  le  principe  et  le  terme  des  toutes  les  juftices. 

«*  Le  roy  feul  peut  accorder  graces  et  remiffions  [/J." 

[/j]  It  is  hardly  neceffary  to  mention,  that  Staunford,  the  author  of 
the  treatife  on  the  Pleas  of  the  Crown,  hath  written  a  Comment  on  this 
ftatute. 

[7]  Duck  likewife,  in  his  excellent  treatife  De  authorltate  juris  civilis, 
gives  us  this  account  of  how  far  the  intervention  of  the  French   par- 

Y   2  I  have 


164  OBSERVATIONS     ON 

I  have  before  faid  that  the  1 2th  chapter  requires  a  comment ;  it  is 
thus  worded  :  "  Item  habet  rex  efcxtas  de  terris  Normaimorum,  de 
"  cujufcunque  feodo  fuerunt,  falvo  fervitio  quod  pertinet  ad  capitales 
"  Dominos  Feodi  illius,  et  hoc  fimiliter  intelligendum  eft  fi  aliqua 
"  haereditas  defcendat  alicui  nato  in  partibus  tranfmarinis,  cuius  an- 
"  teceflores  fuerint  ad  fidem  regis  Franciae,  ut  tempore  regis  Johannis, 
"  et  non  ad  fidem  regis  Angliae,"  &c.  Prynne  cites  a  paflage  from 
Matthew  Paris,  which  throws  great  light  upon  this  chapter  of  the 
law,  which  I  fhall  here  tranferibe  from  him,  together  with  his  ob- 
fervations  upon  it  [-£]. 

liaments  is  neceffary  in  giving  the  full   authority  to  the  king's  arrets  or 
edicts. 

"  Rex  Gallia;  edictis  fuis  femper  fubjungit  (tel  eft  noire  plaifir) ;  fola 
"  vero  in  iis  approbatio  et  confenfus  requiritur  parliamentorum,  ne  quid 
"  contra  utilitatem  regni  fit,  aut  jus  tertii  Isedat." 

[k]  'Matthew  Paris  gives  us  this  account  of  the  king's  feizing  the  lands 
*  of  Normans  in  England  : 

"  Circa  dierum  illorum  curricula,  rex  Francorum  Parifiis  convocatos 
"  onines  ultramarinos,  qui  terras  habuerunt  in  Anglia,  fie  eft  affatus.  Qui- 
"  cunque  in  regno  raeo  converfatur  habens  terras  in  Anglia,  cum  nequeat 
"  quis  competenter  duobus  dominis  fervire,  vel  penitus  mihi,  vel  regi 
"  Angliae  infeparabiliter  adhecreat.  Unde  aliqui  terras  et  redditus  ha- 
"  bentes  in  Anglia,  eas  relinquentes,  pofTeffionibus,  quas  habeant  in  Francia, 
"  adhceferunt ;  aliqui  e  converfo.  Super  quo  certificatus  rex  Anglia?, 
"  omnes  de  regno  Francia?,  pra?cipue  Normannos,  juffit  terris  fuis,  quas  in 
"  Anglia  habuerunt,  difleiiiri.  Unde  regi  Francorum  videbatur,  quod  rex 
"  Anglorum  (quia  non  in  adoptionem,  eorum  ftatuit  conditionetn  terris  hinc 
"  vel  inde  fuis  privandorum,  ut  ad  alterutrum  regnum  tranfmigrarent 
"  libere,  ficut  et  ipfe  rex  Francorum  fecerat),  treugas  initas  inter  eos  con- 
u  fregiflet.  Sed  quia  nimis  corpore  debilitatus  poft  reditum  fuum  de 
"  Pi&avia  fuerat,  noluit  certamina  fufcitare,  imo  potius  diflimulando  per- 
"  tranfire,  et  impetuofas  Normannorum  querelas,  et  infurgendi  in  regem 
•'  Anglorum  proterviam  et  avidam  voluntatem,  reprimere  fatagebat." 

This  record  and  paifage  of  Matthew  Paris  will  very  well  explain  the 
Statute  De  Prcerogativa  Regis,  Ann.  1 2  Edw.  II.  c.  xii.  and  Staunford's 
Glofs  thereon,  Placita  Corona,  lib.  iii.  c.  3  6.  compared  with  Brafton, 
lib.  ii.-   c  25.  feci.  12.  15.    and  lib.  v.   De  Exceptionibus,   c.  24.    feft.  1. 

The 
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The  13th  chapter  declares  the  king's  prerogative  in  claiming 
wreck  of  the  fea,  and  alio  whales  [/]  and  fturgeons  as  royal  fifh  : 
ancient  records  however  diftribute  thefe  royal  fifh  in  a  more  parti- 
cular manner,  by  giving  the  head  to  the  king,  and  the  tail  to  the 
queen  [;«].     The  Statute-book  is  entirely  filent  with  regard  to  the 

Fol.  427.'     "  Eft  etiam  et  alia  exceptio  quce  tenenti  competit   ex   perfona 
"  petentis  propter  defectum  nationis,  qua?  dilatoria  eft,  et  non  perimit  ac- 
"  tionem,  ut  fi  quis  Alienigena,  qui  'fuerit  ad  fid  em  regis  Anglic,  tali  non 
"  refpondeatur,  faltem  donee  terras  fuerint  communes,  nee  etiam  five  rex  ei 
"  conceflerit  placitare,  quia  ficut  Anglicus  non  auditur  in  placitando  ali- 
"  quern  de-  terris  et  tenementis  in  Francia,  ita  nee   debet  Francigena  et 
"  Alienigena  qui  fuerit  ad  fidem  regis  Francia;,  audiri  placitando  in  Anglia. 
"  Sed  tamen  funt  aliqui  Francigena?  in  Francia,  qui  lunt  ad  fidem  utriufque, 
"  et  femper  fuerunt  ante  Normanniam  deperditam  et  poft,  et  qui  placitant 
"  hie  et  ibi,  ea  ratione  quia  funt  ad  fidem  utriufque,  ficut  fuit  W.  Comes 
"  Marr.   manens  in  Anglia,  et  M.  de  Feynes    manens  in  Francia,  et  alii 
"  plures.     Et  ita  tamen  fi  contingat  guerram  moveri  inter  reges,  remaneat 
"  perfonaliter  quilibet  eorum  cum  eo  cui  fecerit  ligeantiam,  et  faciat  fervi- 
"  tium  debitum  ei  cum  quo  non  iteterit  in  perfona."     And  c.  25.  feci:.  3. 
"  Item  refpondere  poterit,  quia  particeps  de  quo  dicitur  ni'hil  capere  poteft, 
"  quia  eft  ad  fidem  regis  Francia;,  et  nihil  capere  poterit  antequam  fiat  fides 
"  regi  Anglia?,  et  cum  terra;  fint  communes  ct  Concordes."    Prynne,  vol.  ii. 
p.  631.     See  alfo  Lord  Bacon's  Works,  vol.  ii.  p.  536.   who  fays,  "that 
"  this  part  of  the  ftatute  {hews  that,  before  the  time  of  King' John,  there 
"  was  no  colour  for  any  efcheat,   becaufe   the   inhabitants   of  Normandy 
"  were  the  king's  fubjefts  in  pofleffion." 

[/]  There  is  a  record  in  Rymer  of  the  firft  year  of  Edward  the  Third, 
in  which  he  claims  this  fame  right  in  the  Province  of  Gafcony  :  amber 
and  lime-ftones,  thrown  up  by  the  Baltick,  are  enumerated  as  Jura  Re- 
galia, by  the  king  of  Pruflia,  in  his  Code  Frederique ;  and  in  a  natural 
hiftory  of  amber,  published  in  1699,  and  written  by  a  Pruilian,  one  of  the 
chapters  is,  Be  lucrofifci  ex  rudi  fuccino. 

[m]  Honor  de  Richmond,  p.  9 1.  The  1  7  Edw.  III.  ch.  vi.  barely  mentions 
le  oor  la  Reine,  or  as  it  is  more  commonly  called  Aurum  Regime.  Prynne 
hath  written  an  exprefs  treatife  in  Quarto  on  this  tax:  it  is  not  extraor- 
dinary that  it  ftiould  produce  nothing,  as  it  was  the  tentli  part  of  what 
was  voluntarily  paid  into  the  Exchequer.     There  is  a  record  in  Rymer  of 

rights 
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rights  of  a  queen  of  England ;  on  the  contrary,  me  is  moft  parti- 
cularly and  anxioufly  provided  for  by  the  laws  of  Hoel  Dda,  and 
one  of  the  higheft  penalties  in  the  whole  code,  is  for  killing  her 
cat.  There  is  a  very  ancient  tax  in  France  for  providing  the  queen 
with  pir.s ;  from  whence  the  term  of  Pin-money  hath  been  undoubt- 
edly applied  by  us  to  that  provifion  for  married  women,  with 
which  the  hufband  is  not  to  interfere. 

8  Rich.  II.  De  a:iro  Regmtz  in  Hiberma  colligendo,  which  proves  that  this 
ras  an  ancient  right,  which  took  place  not  only  in  England,  but  in  any 
newly-acqtiired  dominions. 
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MODUS    FACIENDI    HOMAGIUM 
ET    FIDELITATEM, 

\y  Edw.  II.  A.  D.  1324. 

TH  I  S  is  moft  clearly  no  ftatute,  but  only  an  entry  made  in 
the  common-place  of  fome  lawyer,  of  the  different  methods 
of  a  freeman's  paying  homage  and  fealty  to  his  lord,  and  that  of  a 
villein.  The  form  of  rendering  homage  agrees  word  for  word  with 
the  form  in  Littleton's  Tenures,  in  his  chapter  of  Homage.  The 
difference  between  the. freeman,  and  the  villein's  oath  confifts  in  this, 
that  the  freeman  fwears,  "  qu'il  devindra  votre  homme  de  ceo  jour 
"  en  avant  de  vie,  et  de  membre,  et  de  terren  honor."  The  villein 
fwears,  **  que  jeo  vous  ferray  foial,  et  loial,  et  que  jeo  vous  ferray 
"  jufticiable  du  corps  et  de  chateux." 

Both  the  ceremonies  agree  in  this,  that  the  perfon  fwearing  fealty 
is  to  hold  his  hands  joined  together  [«],  between  the  hands  of  his 
lord  ;  the  reafon  of  which  feems  to  have  been,  that  fome  lord  had 
been  affaffinated  under  pretence  of  paying  homage  ;  but  while  the 
tenant's  hands  continue  in  this  attitude,  it  was  impoffible  for  him  to 
make  fuch  an  attempt.  I  take  the  fame  reafon  to  have  occaficned  the 
ceremony  ftill  adhered  to  by  the  fcholars  in  Queen's  College  at  Ox- 
ford, who  wait  upon  the  fellows  placing  their  two  thumbs  upon 
the  table  :  and  I  have  heard  that  the  fame  ceremony  is  ufed  in  fome- 
parts  of  Germany,  whflft  the  fuperior  drinks  the  health  of  the  in- 
ferior. The  inferior,  during  this,  places  his  two  thumbs  on  the 
table,  and  therefore  is  incapacitated  from  making  any  attempt  upon 
the  life  of  the  perfon  who  is  drinking.  The  fufpicion  that  men 
formerly  had  of  fuch  attempts  upon  their  lives  upon  fuch  oc- 
cafiohs,  is  well  known  from  the  common  account  with  regard  to 
the  origin  of  pledging. 

[«]  Many  old  tomb-flones  reprefent  the  hands  cf  thedead  perfon  joined 
in  this  manner  together;  the  conceit  of  which  probably  was,  that  he  was 
paying  homage  to  God.  "  L'ancient  vaffal  nc  doit  au  nouveau  feigneur  que 
"  la  bouche,  et  les  mains."    Coutumes  de  Vermandois,  torn.  ii..  p.  101. 

T  H  E. 
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THE  STATUTE  FOR  VIEW  OF  FRANK-PLEDGE, 

17  Edw.  II.   A.  D.  1325. 

HIS  fuppofed  ftatute  likewife  feems  to  have  been  taken,  as 
well  as  the  preceding  one,  from  the  notes  or  common-place 
of  fome  lawyer,  who  had  occafion  to  hold  a  court  of  Frank-pledge  : 
this  is  manifeftly  fo  from  the  flrft  period,  "  Primes  vous  nous  direz 
"  per  le  ferement  que  vous  nous  avez  fait,  fi  touts  les  fuitours  qui 
"  deuvent  fuite  a  ceft  court,  foient  venuz  come  venir  deuvent  et 
"  queux  ne  font  mie." 

There  are  two  or  three  things  in  this  ftatute  however  which  de- 
ferve  notice.  The  flrft  is  the  tranflation  of  the  third  fection,  which 
runs  thus :  "  And  if  all  the  dozeins  be  in  the  affife  of  our  Lord  the 
"  king  ;"  which,  I  believe,  is  fcarcely  intelligible  to  the  reader  ;  the 
original  French  however  explains  it  to  mean  all  thofe  who  were 
twelve  years  of  age,  and  who  were  obliged  to  appear  at  the  leet  be- 
fore the  ftatute,  which  difpenfed  with  that  attendance.  By  the  21ft 
lection,  mention  is  made  of  an  inquiry  with  regard  to  rapes  before  the 
coroner,  which  I  do  not  recollect  to  have  read  or  met  with  elfewhere. 
By  the  3  lft  fection,  one  of  the  articles  of  inquiry  is,  "  s'il  ny  eit  null 
"  femme  putaine  per  qaoi  le  feigneur  purr  a  perdre"  This  part  of  the 
3 1  ft  fection  is  not  tranflated,  and  I  muft  own  I  do  not  conceive  what 
the  particular  lofs  to  the  lord  muft  have  been  from  the  harbouring 
fuch  a  woman  within  his  jurifdiction.  The  33d  fection  makes 
mention  of  the  punifhing  thofe  who  take  pigeons  in  the  winter, 
which  proves  that  they  never  could  have  been  confidered  (according 
to  fome  writers  on  the  law)  as  a  nufance,  and  that  the  keeping  them 
was  indictable  in  the  leet  [<?] ;  the  contrary  of  which  is  moft  exprefly 
declared.  The  fuppofed  nufance  from  pigeons  is  their  eating  up 
the  feed-corn  after  it  is  fown  ;  it  hath  of  late  been  difcovered  how- 

[0]  The  old  French  law  dwells  much  upon  the  lord's  right  with  regard 
to  pigeons.  Thus,  in  the  Inftitutes  Coutumieres,  it  is  laid  down,  "que  nul 
"  ne  peut  batir  colombier  a  pied,  fans  conge  de  fon  feigneur."  The  lord 
had  likewife  a  right  to  the  young  pigeons  of  his  vaflal,  except  in  the 
march-flight.     Coutumes  de  Rheims,  p.  155. 

4  ever, 
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ever,  that,  like  moil:  other  animals  who  are  perfecuted  for  fuppofed 
mifchief,  they  are  of  Angular  ufe  in  eating  the  feeds  of  weeds,  as 
alfo  the  eggs  of  noxious  infects,  and  the  infects  themfelves.  I  could 
wim  that  a  proper  fable  was  added  to  the  common  collection,  to 
imprefs  an  early  fenfe  of  tendernefs  in  children  to  animals  of  all 
kinds ;  their  barbarity  is  often  excufed  under  pretence  of  deftroying 
what  does  harm. 

I  have  now  made  fome  obfervations  upon  almoft  every  ftatute 
of  this  reign.  That  Edward  was  a  weak  prince  [/>]  is  unanimoufly 
agreed  by  all  writers  and  hiftorians ;  yet  the  clamour  againft  his 
government  feems  chiefly  to  have  arifen  from  his  having  put  tco 
unlimited  a  confidence  in  favourites,  and  thofe  favourites  foreigners. 
The  barons  who  depofed  this  unhappy  king  were  certainly  guilty 
of  greater  breaches  of  the  law,  than  thofe  whom  they  oppofed  ; 
witnefs  their  murder  of  Piers  Gavefton,  which  they  were  obliged 
to  procure  an  indemnification  for  by  the  ftatute  of  Ne  quis  oc- 
cafwtietur  pro  morte  Petri  de  Gave/Ion.  Upon  the  whole  (to  con- 
fider  Edward  the  Second  as  a  legiflator),  though  it  cannot  be  faid 
that  any  law  pafled  during  his  reign  of  great  importance  to  the 
fubject,  yet  he  feems  to  have  had  the  negative  merit  of  never  having 
attempted  to  introduce  any  ftatute,  which  in  any  meafure  tended 
to  derogate  from  their  juft  rights  and  liberties. 

After  the  eighteenth  of  Edward  the  Second,  follow  fome  ftatutes 
incerti  temporls  j  no  editor  having  been  able  to  fay  with  precifion, 
whether  they  belong  to  the  reigns  of  Henry  the  Third,   Edward 

[p]  He  was  a  fcholar,  if  the  verfes  printed  in  Fabian's  Chronicle  are 
really  of  his  compofition,  and  which  Fabian  fuppofes  to  have  been  written 
during  his  confinement :  I  do  not  from  this  pretend  to  lay  that  he  had  a 
poetical  genius. 

"  Damnum  mihi  contulit,  tempore  brumali, 
"  Fortuna  fatis  afpera,  vehementis  mali. 
"  Nullus  eft  tam  fapiens,  mitis,  aut  formofus, 
"  Tam  prudens  virtutibus,  cceterifque  famofus, 
"  Quin  flultus  reputabitur,  et  fatis  defpeftus, 
"  Si  fortuna  proiperos  avertat  eifeclus." 

Z  the 
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the  Firft,  or  Edward  the  Second  ;  and  I  fhould  apprehend,  that 
the  number  of  thefe  Uncertain  Statutes  (if  I  may  fo  call  them) 
mould  be  much  larger. 

The  firft  of  them  is  entitled,  An  Ordinance  for  Bakers,  Brewers, 
and  other  Victuallers,  and  for  Ells,  Bufloels,  and  Fore/lallers.  The 
baker  and  the  miller  (as  before  obferved  on  the  ftatute  of  Pillory  J 
are  the  firft  objects  of  the  parliamentary  regulations,  and,  in  cafe  of 
deceits,  they  are  to  be  punifhed  by  the  pillory,  which  it  fhould 
feem  in  thofe  times  was  not  conftructed  as  a  pillory  is  at  prefent. 
The  words  of  the  ftatute  are  :  "  Quod  pilloria  five  coUiflrighan  ha- 
"  beatur  debit e  fortitudinis,  ita  quod  contra  delinquentes  exequi  pof- 
"  fit  judicium,  fine  corporum  periculo"  From  which  it  may  be 
inferred,  that  the  criminal  was  fufpended  in  the  air  by  the  collijiri- 
gium,  or  ftretch-neck,  in  the  fame  manner  that  children  are  fome- 
times  put  into  fwings,  in  order  to  ftretch  their  necks  and  make  them 
grow :  the  ridicule  attending  the  delinquent,  in  this  fufpended 
fituation,  muft  have  been  infinitely  greater  than  when  he  ftands 
upon  a  floor.  I  have  already  ventured  to  inveigh  againft  the  impro- 
priety of  this  kind  \f\  of  punifhment. 

The  direction  with  regard  to  a  miller's  toll  feems  to  be  very 
vague  and  uncertain,  as  it  is  to  be  regulated,  "  fecundum  fortitudi- 
nem  cursus  aqua;,"  which  would  puzzle  a  Smeaton  of  the  prefent 
times  to  eftimate  with  accuracy  ;  and  I  am  afraid  was  infinitely  be- 
yond the  natural  philofophers  and  civil  engineers  of  thofe  reigns. 
Lefs  is  to  be  found  with  regard  to  mills  in  the  law  of  England, 
than  perhaps  the  law  of  any  other  European  country  :  it  makes,  on 
the  other  hand,  one  of  the  principal  heads  of  the  law  of  Scotland  ; 
as  likewife  of  the  Northern  countries  of  Europe.  The  reafon  of 
this  feems  to  be,  that  the  inhabitants  within  a  certain  diftricl  are 
obliged,  by  the  laws  of  other  countries,  to  grind  at  the  lord's  mill, 

[q]  There  are  fome  very  fenfible  obfervations  to  the  fame  purport  in 
the  Preface  to  the  State  Trials.  The  author  of  that  Preface  figns  only 
the  initial  letters  of  his  name,  M.  N.  It  is  much  to  be  wifhed  however,  that 
the  public  was  informed  to  whom  they  owe  thofe  reflexions,  and  many 
others  contained  in  that  Preface. 

and 


THE  STATUTE  FOR  VIEW  OF  FRANK-PLEDGE.  171 
and  at  no  other,  of  which  there  are  fomc  traces  in  our  ancient  law  ; 
but  this  fcrvice  was  by  no  means  general,  and  hath  at  laft  been 
almoft  univerfally  dropt,  from  the  great  difficulty  there  is  to  en- 
force fuch  a  right. 

The  butcher  and  the  cook  are  ne*tt  made  fubjecl  to  penalties : 
the  butcher,  if  he  fells  "  carnes  porcinas  juperfennatas,  vel  carnes 
"  mortuas  de  morina."  The  word  fuperfennatas  is  tranflated 
meazled  pork,  or,  as  it  is  more  generally  termed,  meajly  pork  ;  the 
etymology  of  which  cxpreffion,  I  conjecture  to  be  from  the  French 
word  fmeflej,  or  (mingled),  as  the  flefh  of  a  fwine,  when  faid  to  be 
meajly  or,  meazled,  is  interfperfed  _with  white  ftreaks  or  fpots.  I 
fhould  doubt  much  however  of  the  propriety  of  this  tranflation  in 
the  common  editions  of  the  ftatutes.  I  cannot  in  any  of  the 
Gloflaries  find  the  word  fuperfennatus  ;  the  meaning  of  it  however 
feems  to  be  very  obvious,  and  to  fignify  unfoand  meat ;  but  there 
feems  to  be  no  foundation  for  confining  it  to  that  particular  di- 
ftemper  in  a  hog,  which  makes  the  flefh  appear  meazled.  It  may 
be  perhaps  thought  unneceflary  to  have  dwelt  fo  long  upon  the 
meaning  of  this  word  ;  but  if  a  butcher  was  to  be  profecuted  upon 
this  branch  of  the  ftatute,  the  meaning  of  the  word  muft  be  fettled 
with  precifion,  otherwife  it  would  be  impoffible  to  convict. 

The  butcher  and  cook,  for  the  firfl  offence,  is  to  be  heavily 
amerced  ;  for  the  fecond,  he  is  to  be  fet  in  the  pillory  ;  for  the 
third,  he  is  to  be  imprifoned  ;  and  for  the  fourth,  he  is  to  leave  and 
abjure  the  village  or  town  in  which  the  offence  is  committed  ; 
and  which  I  the  rather  take  notice  of,  as  it  feems  to  be  the  only 
inftance  in  our  law  of  punifhing  by  abanifhment  from  a  particular 
place,  or  diftrift  [r]. 

This  ftatute  concludes  with  mod  terrible  denunciations  againft 
foreftallers,  which  as  they  are  more  florid  and  rhetorical  than  moft 
part  of  the  ftatute  law  (except  perhaps  the  preamble  to  a  ftatute  of 
the  laft  year  of  Edward  the  Firft,  which  I  have  already  taken  no- 
tice of)  it  may  not  be  improper  here  to  infert  as  a  fpecimen  of  the 

[r]  As  for  the  common  abjuring  by  criminals,  that  is  a  banifhment  from 
the  ifland. 

Z  2  legiflativc 
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legiflative  rhetoric  of  this  country.  "  Praecipue  ex  parte  Domini 
**  Regis  prcecipitur,  quod  nullus  forejiallarius  patiatur  in  villa  com- 
"  morari,  qui  pauperum  depreflbr  eft  manifefte,  et  totius  com- 
"  munitatis,  et  patrie  publicus  inimicus  j  qui  bladum,  pifces,  allec, 
•'  vel  res  quafcunque  venales,  per  terram  vel  per  aquam  venientes, 
"  obviando  prae  ceteris  feftinant,  lucrum  fitientes  vicliofumy  pauperes 
"  opprime?ites,  et  divitiores  decipientes,"  &c.  I  have  already  had 
occafion  to  exprefs  my  fentiments  with  regard  to  the  laws  againft 
foreftallers  and  regraters,  and  mould  almoft  wifh  that  they  were 
expunged  from  the  ftatute-book,  as  the  confequence  of  putting 
them  in  force  rauft  for  ever  be  to  raife  the  price  of  provisions. 
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STATUTUM  QUOD  VOCATUR  DE  RAGMAN, 
INCERTI    TEMPORIS. 

IH  A  V  E  fomewhere  met  with  an  interpretation  of  the  word 
Ragman,  ufed  in  the  title  of  this  ftatute,  but  cannot  recollect  in 
what  author.  Du  Frefne  cites  the  old  Chronicles  to  prove,  that 
it  fignifies  the  fame  with  the  word  Chart  a,  or  Litterce  patentes.  I 
cannot  however  fee  in  what  this  is  applicable  to  the  fubjecl-matter 
of  the  ftatute,  which  relates  to  no  particular  grievance  or  provifion 
with  regard  to  Charters,  or  Letters  patent;  and  I  fhall  always 
think  it  right  in  this  comment  not  to  pafs  unnoted  a  difficulty 
which  I  am  not  able  to  explain,  but  which  may  perhaps  receive 
an  explanation  from  others  [ /J. 

The  following  paftage  in  this  mort  ftatute  is  certainly  mif- 
printed :  "  Que  mil  enquerelant,  ne  refpoignent,  ne  foit  empris  par 
"  hokettes  ne  per  barettes;"  wkich  it  is  the  more  neceffary  to  cor- 
rect, as  we  have  no  tranflation  of  this  law.  The  word  hokettes  is 
faid,  by  Du  Frefne,  to  be  fynonvmous  with  the  following  word 
barettes  :  the  word  empris  being  changed  to  Jurpris,  and  the  words 
ne  refpoignent  to  refpondant,  it  will  run  thus :    "  Que  nel  enquere- 

\s~\  Since  the  former  edition,  I  have  happened  to  meet  with  a  record  in 
Rymer  of  the  firft  year  of  Henry  the  Fourth,  which  is  entitled,  De  rag- 
geman'is  comburendis,  and  which  explains  this  word  to  have  fignified  blank 
recognifances,  which  perfons,  threatened  with  profecutions,  had  entered 
into,  and  depofited  in  the  Chancery,  during  the  preceding  reign.  Hence 
a  (perhaps  whimfical)  conje&ure  arifes  with  regard  to  the  etymology  of 
the  word  Ragman.  He  who  had  figned  fuch  a  blank  recognifance  was 
abfolutely  in  the  king's  power,  and  might  therefore  (if  the  penalty  or  fine 
infertedwas  conliderable)  be  looked  upon  as  utterly  ruined  in  his  circum- 
fiances,  and  in  rags.  The  record  from  Rymer  likewife  proves,  that  this 
Statute  Incerti  Temporis  was  probably  a  ftatute  of  the  firft  of  Henry  the 
Fourth,  though  it  is  ftill  difficult  to  account  why  thefe  Ragmans  are  only 
mentioned  in  the  title,  and  not  in  the  body  of  the  acV 

4  "-lent,. 
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"  lent,  ne  refpondant,  foit  furpris  par  bokettez  ne  per  barettes ;" 
and  the  meaning  will  be,  that  no  plaintiff  or  defendant  fha  11  be  fur- 
prized  in  his  caufe  by  the  tricks  of  a  barretor  [/].  In  thefe  altera- 
tions I  have  not  deviated  much  from  the  original  text,  and  the 
fenfe  and  context  moft  clearly  require  fuch  an  alteration.  It  mult 
be  remembred,  that  the  prefent  ftatute  hath  not  been  tranflated, 
and  therefore  feldom,  if  ever,  enforced  :  miftake  follows  miftake 
confequently  in  the  repeated  editions  of  fuch  laws ;  fcarce  any  one 
ever  perufes  them  with  attention,  not  even  the  editor,  as  he  is  not 
checked  by  a  marginal  tranflation.  I  have  had  thoughts  of  tran- 
slating thefe  ftatutes  from  the  old  and  barbarous  French,  hi  which 
they  are  enatted ;  and  the  having  read  with  attention  all  the  ancient 
ftatutes  in  the  original,  would  enable  me  to  form  the  beft  Gloflary 
for  fuch  a  work  :  I  have  however  been  deterred  from  this  by  the 
old  Greek  adage,  of  fiiyot  @&xiov,  yXya.  homov. 

0]  The  word  barat  is  rendered,  in  the  Gloflary  to  the  Life  of  St.  Lewis, 
by  fraude,  f  erf  die. 
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CONSUETUDINES  ET  ASS  IS  A  FORESTS, 
I  N  C  E  R  T  I    T  E  M  P  O  R  I  S. 

TH  E  R  E  are  two  or  three  things,  rather  relative  to  the  words 
made  ufe  of  it  in  this  ftatute  than  the  fubjeft-matter  or  pro- 
vifions  of  it,  which  may  poffibly  deferve  fome  notice.  The  learned 
Mr.  Cay,  in  his  Preface  to  the  Abridgement  of  the  Statutes,  hath 
obferved  a  moft  palpable  miftake  in  the  following  claufe  :  "  Ut 
"  memorialiter  habeatur  quid  fit  viride,  fciendum  eft  quod  omnes 
•'  ar bores  fruftum  portantes,  et  etiam  ha;  qua;  tenent  viridem  per 
"  totum  annum,  et  fraxinus,  fi  antiquitus  ufus  fuerit  in  traforeftam, 
•«  et  arabilis,  qua  Dominus  Rex  eft  in  fefina."  The  whole  of  this 
explain  ion,  of  what  fhall  be  deemed  vert  in  the  foreft,  moft 
clearly  relates  to  trees,  and  therefore  it  fhould  be  read  erabilis  (viz.  a 
maple -tree),  and  not  arabilis,  fignifying  arable  land ;  and  this  is 
the  more  clear  from  the  other  tree  which  precedes  it, viz.  fraxinus •, 
or  an  ajlo,  and  neither  of  them  are  to  be  confidered  as  vert,  nifi.  anti-* 
qui tiis  ufus  fuerit \ 

The  word  bercator  is  ufed  in  the  next  chapter,  which  is  not  very 
commonly  to  be  found  in  our  ancient  laws  or  records.  It  is  generally 
ufed,  by  thofe  who  have  tranflated  the  old  laws  of  Norway,  Sweden, 
and  Denmark,  into  Latin,  as  fynonymous  with  paftor  or  fhepherd, 
and  is  a  contraction  of  the  word  vervicator  \ii~\  becoming  from 
thence  berbicator  and  bercator,  by  the  known  rule  in  etymologies  of 
"  liters  ejufdem  organi  faepiffime  mutantur  [w]." 

By  the  4  th  chapter,  if  any  of  the  deer  of  the  foreft  are  found 
dead,  or  wounded,  it  is  humanely  directed,  that  they  fhall  be  fent 
to  the  next  houfe  of  Lepers.  We  hear  little  of  the  leprofy  in  our 
Hiftories  or  Chronicles,  and  this  is  perhaps  the  only  inftance  of  its 
being  mentioned  in  any  law  [.v] ;    though  there  are  feveral  of  the 

[k]  From  vervex,  an  eiue. 

[w]  Thus  the  name  Jovianus,  in  Greek,  becomes  loZJua;  us  alfo 
Offaviamis,  becomes  Ox1<x£i«'voc. 

[x]  There  is  a  Writ,  however,  in  die  Reg'uler,  De  leprofo  amcvendo. 

ancient 
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ancient  Scotch  fhtutes  which  relate  to  it.  Hentzner  indeed,  who 
was  in  England  during  the  reign  of  Q.  Elizabeth  (and  perhaps  the 
firft  travelling  tutor  to  a  young  nobleman  in  the  tour  of  Europe) 
fays  that  the  Englifh  were  at  that  time  much  fubjeft  to  the  leprofy. 
I  mould  doubt  much  whether  this  fuppofed  leprofy  was  more  than 
the  fcurvy ;  and  if  we  ever  had  this  horrible  diftemper  amongft  us, 
it  is  not  impoffible  that  greater  cleanlinefs  by  change  of  linen,  as 
alfo  the  ufe  of  tea,  having  abolifhed  the  more  folid  and  fubftantial 
breakfaft  of  meat,  may  have  much  abated  its  rigour.  After  all, 
perhaps,  the  leprofy  here  alluded  to  by  the  ftatute,  may  not  be  the 
elephantiafis,  but  only  a  kind  of  itch,  which  the  inhabitants  of  poor 
and  mountainous  countries  are  fubjeft  to  from  a  poverty  of  blood, 
occafioned  by  poverty  of  diet.  I  fubmit  this  however,  with  great 
diffidence,  as  I  am  feniible  of  the  impropriety  in  alienas  fegetes 
falcem  inferere* 

Ulloa  mentions  (in  his  voyage  to  South-America)  that  this  terrible  difeafe 
hath  within  thefe  thirty  years  made  its  appearance  at  Carthagena  ;  and 
Peyfonel  (in  the  Philofophicai  Tranfaftions)  takes  notice  that  it  hath  ex- 
tended its  infe&ion  to  Gaudalupe,  and  fuppofes  it  originally  was  brought 
from  the  coafl  of  Africa,  by  the  Negroes. 
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STATUTUM  ARMORUM  AD  TORNIAMENTA, 
INCERTI     TEMPORIS. 

THIS  ftatute  may  very  well  merit  the  attention  of  the  herald, 
or  the  reader  of  ancient  Romances  [y],  as  there  are  a  great 
many  terms  ufed  in  it  which  relate  to  chivalry  and  armour.  The 
chief  intent  in  the  legiflature  by  this  law  feems  to  have  been  to  re- 
train the  great  numbers,  by  which  the  Knights  were  attended  at 
thefe  expenfive  and  ftrange  feftivals.  From  the  inconvenience 
and  riots  occasioned  by  them,  we  find  many  proclamations  in 
Rvmer  to  forbid  the  ufe  of  them  in  particular  places,  and  the  lands 
of  thofe  who  j lifted,  or  bordearunt\z\  according  to  the  Latin  term, 
were  feized  into  the  king's  hands,  for  adting  contrary  to  thefe  pro- 
clamations \a\.  A  judicious  colle&ion  of  the  Royal  Proclamations 
from  Rvmer  and  others,  in  a  regular  ferics  of  time,  would  not  be 
without  its  ufe,  and  would  throw  light  upon  many  points  of  the 
ancient  law. 

[  y]  There  is  a  very  fine  collection  of  ancient  French  Romances  in  the 
Mufeum;  and  the  manufcripts  are  very  fair,  and  finely  illuminated.  It  ap- 
pears likewife  by  Monfieur  de  Ste  Palaye's  differtanons  on  the  ancient 
Chivalry,  that  there  is  a  very  large  collection  of  the  fame  kind  in  the 
French  king's  library.  If  the  remark  may  not  be  thought  too  prefumptu- 
ous  in  an  Englifliman,  this  ingenious  author  feems  often  to  mifhike  the  fenfc 
of  words  in  thefe  old  French  writers,  as  well  as  the  Provencal  poets,  which 
he  cites. 

[-]  This  word  feems  to  be  derived  from  borda,  a  club. 

[a]  Henry  the  Second  of  France  being  killed  by  accident  in  jufling  at 
one  of  thefe  Turnaments,  was  probably  the  occafion  of  their  being  after  this 
totally  difufed  ;  the  introduction  of  fire-arms  muff  likewife  have  contributed 
to  thefe  military  amufements  and  pageantry  b:ing  laid  afide. 
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STATUTUM    DE    JUDAISM  O, 
INCERTI     TEMP  ORIS. 

PRYNNE  [b]  fixes  the  time  of  this  ftatute  to  the  fourth  year  of 
Edward  the  Firft,  contrary  to  the  opinion  of  Sir  Edward 
Coke,  who  fuppofes  it  to  be  a  law  of  the  eighteenth  year  of  that 
king's  reign.  It  contains  fome  curious  particulars  with  regard  to 
the  terms  upon  which  the  Jews  were  then  tolerated  in  this  country. 
By  the  fecond  fedion,  the  good  Cbrijiians  are  not  to  take  above 
half  their  fubftance.  By  the  fourth  feftion,  a  Jew,  when  above 
feven  years  of  age,  is  to  wear  a  particular  mark  (of  two  cables 
joined)  upon  his  upper  garment ;  the  fame  feftion  declares,  "  quils 
"  font  lesferfs  du  roy,"  and  by  the  eighth,  no  Chriftian  is  to  be  per- 
mitted to  lye  in  their  houfes  [ej.  Notwithftanding  thefe  feverities, 
a  Jew  is  permitted,  by  the  laft  chapter  of  the  law,  to  purchafe  an 
houfe  and  curtilage  (or  clofe  adjoining),  which  an  enlightened  par- 
liament of  the  eighteenth  century  would  not  permit  fome  few  years 


ago. 


D'Bloffiers  Tovey  publifhed  a  treatife  in  Quarto,  in  1738,  upon 
the  antiquities  which  relate  to  the  Jews  in  England,  in  which  there 
are  fome  extracts  from  the  Chronicles  which  deferve  notice ;  it  is  by 
no  means  however  fo  complete,  as  a  collection  of  this  kind  might 
have  been  made.  When  this  perfecuted  people  were  molt  favoured* 
their  condition  was  intolerable  ;  and  all  that  can  be  faid  by  way  of 
juftification  for  our  anceftors  is,  that  they  were  rather  more  in- 
dulged in  privileges  in  this  country,  than  in  moft  other  countries  o( 
Europe.  The  firft  laws  which  relate  to  this  unhappy  people,  are 
thofe  of  the  reign  of  Henry  the  Second,  to  be  found  at  the  end  of 

[b]  Collection  of  Records,  vol.  iii.  p.  153. 

[c]  "  C'eft  la  meme  chofe  de  coucher  avec  un  Juif,  que  de  coucher  avec 
"unchien;  et  ce  font  nos  feresT  Voltaire  in  fpeaking  of  the  perfecution 
of  the  Jews,  and  the  fevere  laws  againft  them. 

Wilkins's 
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Wilkins's  Anglo-Saxon  Laws  [a].    They  were  much  oppreffed  like- 
wife  in  the  reign  of  Henry  the  Third,  as  appears  in  the  Appendix  to 
the  fecond  volume  of  Pry nne's  Records.     Howel  [e]  tells  us  this 
ftory  of  what  happened  to  a  Jew  in  the   reign    oi   Henry  the 
Third  [/].     He  had  by  accident  fallen  into  a  privy  on  his  Sabbath, 
being  a  Saturday,   and   would  not  fuffer  any  one  to  take  him  out, 
though  rather  a  nece/Jary  work.     Common  humanity  fhould  not 
have   permitted    this  oblVinate   adherence  to  a  religious  ceremony  ; 
however,  the  earl  of  Gloucefter  not  only  fuffered  him  to  continue 
in   this  filthv   condition  his   own  Sabbath  (being  Saturday),    but 
would  not  permit  any  one  to  take  him  out  on  the  Sunday,  being 
the  Sabbath  of  Chrijiians  :  the  Jew,  by  this  cruel  joke,  was  fuf- 
focated  ;  nor  do  the  Chroniclers  of  the  time  reflect  upon  the  bar- 
barity of  it.     We  cannot  however  be  much  furprized  at  this,  as, 
fome  centuries  afterwards,  when  more  humanity  might  be  expected, 
Sir  Edward  Coke  mentions  a  great  number  of  Jews,  who  were  per- 
iuaded  by  the  mailer  of  a  fhip  to  take  a  walk  upon  the  fands  whilft 
the  tide  was  coming  in  (which  he  reprefented  to  ebb),  and,  by  this 
moft   horrid    deceit,   were   furrounded  by  the   fea   and   drowned. 
The  reflexion  which  Sir  Edward  Coke  makes  upon  this  is  only,  "Thus 
"  perifhed  thefe  infidel  Jews."      The   compiler  of  the    Annals  of 
Waverley  fpeaks   much  in  the  fame  manner  of  a  general  maflacre 
of  this  people,  "  Judaeos  occidentes,  et  bona  eorum  diripientes,  et 
"  per  omnia  bcnediclus fit  Deus qui  tradidit  impios\jr~\" 

It  muft  be  faid  however  to  the  honour  of  Thomas  Wykes,  who 
is  perhaps  the  belt  writer  amongft  the  old  Chroniclers,  that  he  ex- 
prefles  himfelf  with  proper  humanity,  after  having  mentioned  a  per- 
secution of  the  Jews  by  Edward  the  Firft,  "  Anno  1263,  Lon- 

[d]  P.  347. 

[«]  In  his  Londinopolis. 

[/]  A  rich  Jew  not  ranfoming  himfelf,  King  John  ordered,  for  feven  days 
fucceffively,  one  of  his  great  teeth  to  be  pulled  out ;  upon  which  he  at  laft 
iubmitted  to  pay  the  king  10,000  marks  of  filver.  Stow's  Chronicle, 
p.  1 63. 

[g]  Gale's  Coll.  vol.  in.  p.  163. 

A  a  2  "  donenfes, 
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"  donenfes,  non  zelo  \egis,  JI'd  cupidltate  lucri  allecYi,  Judaeos  crude- 
"  liffime  trucidabant,  necfexui  nee  aetati  pareentes,  et  licet  non  fint 
"  Chriftiani,  inhumahum  ct  impium  vidctur  eos  trucidare  fine 
♦*caufa  [i].V 

Notwithstanding  this  moft  mocking  barbarity,  and  a  continued 
feries  of  maflacres  of  this  defencelefs  people,  the  kings  of  England 
occasionally  mewed  them  protection  ;  but  this  was  like  the  pro- 
tection of  the  kings  of  Denmark  to  the  city  of  Hamburgh,  the  mo- 
tive for  which  hath  been  to  let  the  fpunge  fill  for  a  time,  that 
they  may  afterwards  fqueeze  the  more  out  of  it.  Voltaire  fuppofes 
thefe  perfecutions  to  have  been  caufed  by  the  great  decreafe  of  money 
in  Europe  by  the  Crufades,  which  was  falfely  attributed  to  the  Jews 
engrofling  it  [/].  Poffibly  this  might  contribute  amongft  other 
reafons  ;  but  the  prejudices  againft  this  moft  extraordinary  and  An- 
gular feci  of  religion,  was  fufficient  in  times  of  ignorance  to  have  oc- 
cafioned  the  miferies  which  they  endured,  and  which  they  ftill,  in 
fome  meafure,  fuffer  in  different  parts  of  Europe  [i].  Thefe  pre- 
judices being  fo  ftrong,  it  is  certainly  humane  in  the  Englifh  law  to 
allow  them  a  trial  per  medletatem  lingua  [/] ;  which  Selden  informs 
us,  they  had  a  right  to  claim  by  the  ancient  law.     This  indeed  is  not 

\]i\  Gale,  vol.  iii.  p.  $<$.     Thomas  de  Wykes  was  a  canon  of  Ofney. 
[/J  One  of  the  caufes  of  the  perfecution  of  the  Jews  arofe  from  a  notion, 
that  they  killed  the  children  of  Chriftians  in  order  to  ufe  their  blood  in 
medicine.     Gower  (in  his  2d  Book  De  confejfione  amantis)  fays,  that  this 
was  prefcribed  to  Conflantine  for  the  cure  of  his  leprofy,  but  that  he  re- 
fufed  to  try  the  medicine,  and  for  that  piety  was  miraculoufly  healed: 
"  They  v/ould  him  bathe  in  childes  bloode, 
"  Within  feven  winter's  age, 
"  For  as  thei  fayen,  that  fhulde  afluage 

"  The  lepre F.  45.  B. 

[7]  Gsmelli  (the  famous  traveller),  who  was  at  the  fiege  of  Buda  in  1 686, 
fays,  that  the  Jews,  who  were  found  in  the  town,  were  immediately  fold  by 
the  Imperial  army  as  flaves. 

[/J  Our  anceftors,  it  is  true,  could  perfecute  the  Jews ;  but  they  would 
not  perfecute  them  by  the  mockery  of  a  trial,  confifting  of  judges  who 
were  prejudiced. 

the 
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the  modern  pra&ice,  and  it  is  to  be  hoped,  that  religious  prejudices 
and  heats  will  never  make  it  neceflary. 

Thofe  who  may  have  a  defire  to  fee  more  particulars  with  regard 
to  the  Jews,  in  the  twelfth  and  thirteenth  century,  may  confult 
Annal.  Monaft.  Burt,  in  the  firft  volume  of  Gale's  Coll.  p.  338. 
Script,  poft  Bedam,  p.  744 .  and  the  7th  chapter  of  Madox's  Hiftory 
of  the  Exchequer. 


ARTICULI 


I    *8j    ] 

ARTICULI    ET    SACRAMENT A 

M1NISTROR1JM  REGIS  IN  ITINERE  JUSTICIARIORUNL 

IN-CERTI     TEMPORIS. 

TH  I  S  ftatute  confifts  chiefly  of  the  oaths  to  be  taken  by  thofe 
officers  who  are  obliged  to  attend  the  king's  juftices  in  Eyre, 
particularly  the  fherifF,  under-fheriff,  and  bailiffs.  As  the  county 
towns  are  neceflarily  crouded  upon  thefe  occafions,  it  directs,  that 
no  fairs  (hall  be  held  during  the  affifes  [/»],  "  fed  quod  comitatus 
"  teneatur  folummodd  ad  profros  faciendos."  The  word  profrus 
is  a  very  uncommon  one,  but  fignifies  the  fame  with  the  plaintiff's 
fuit  :  this  is  the  fenfe  of  the  French  word  prof  re  in  Britton,  which 
anfvvers  to  the  produch  fe,  "  Jehan  de  Hayes  fe  profre  verfe 
"  Thomas  de  Bruce  [«]."  The  next  regulation  is,  that  no  one  (hall 
take  up  or  hire  an  inn  during  the  Eyre,  "  fed  venientibus  gratis 
"  concedatnr  :"  which  regulation,  if  it  was  to  take  place  in  thefe 
days,  towns  would  not  be  fo  folicitous  to  have  the  affifes. 

[;«]  By  a  preceding  ftatute  (incerti  temporls)  it  appears,  that  there  were 
at  this  time  only  four  circuits ;  they  were  thus  divided,  York,  Northumber- 
land, Weftmoreland,  Lancafter,  Nottingham,  and  Derby  —  Lincolnshire, 
Warwickfhire,  Leicefterftiire,  Staffordfhire,  Northamptonftiire,  Rutland- 
fhire,  Gloucefterfliire,  Herefordfhire,  Worcefterfliire  —  Cornwall,  Devon- 
(hire,  Somerfetftiire,  Dorfetfhire,  Wiltfhire,  Southamptonfhire,  Oxon,  Berk- 
fhire,  Suffex,  and  Surrey  —  Kent,  Effex,  Hertford,  Norfolk,  Suffolk,  Cam- 
bridgefhire,  Huntingdon,  Bedford,  and  Bucks.  It  appears  by  Ames's 
Hiftory  of  Printing,  chat  before  the  ftatute  of  Henry  the  Eighth,  which 
annexes  Chefhire  to  the  Wellh  circuit  for  the  counties  of  Denbigh,  Flint, 
and  Montgomery,  Chelhire  was  frequently  added  to  the  Northern  circuit. 

[«J  Biitt.  p.  41. 


DE 
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DE   MAGNIS    ASSISIS    ET    DUELLIS, 
I  N  C  E  R  T  I     T  E  M  P  O  R  I  S. 

THIS  ftatute  regulates  the  different  acYions  in  which  the  trial 
by  battle,  or  by  the  grand  aftife,  is  to  take  place.  The 
ftatute  is  very  fhort,  and  contains  nothing  very  particular,  except 
that  there  fhould  be  fuch  minute  and  anxious  regulations  about  fo 
abfurd  and  impious  a  method  of  decifion.  The  laft  trial  by  battle 
in  England  was  in  the  time  of  Charles  the  Firft,.  and  that  did  not 
end  in  the  actual  combat.  It  is  amazing,  that  it  mould  have  con- 
tinued fo  long  in  fo  many  different  parts  of  Europe  ; .  and  the  reafon 
for  the  tolerating  of  it  feems  to  have  been,  that  the  lord  in  moft 
diftricts  had  the  appointment  of  the  judge,  who,  either  himfelf  or 
his  lord,  was  interefted  in  favour  of  one  of  the  parties  litigant : 
this  might  perhaps  drive  the  other  party,  who  fufpe&ed  this  pre- 
judice againft  him,  to  appeal  to  this  chance  by  combat.  There  is 
a  ftory  in  Grafton's  Chronicle  [o],  which  muft  have  likewife  made 
this  trial  infinitely  ridiculous.  A  citizen  of  London  (in  the  time 
of  Henry  the  Sixth)  was  of  a  ftrong  make,  but  of  a  faint  heart ;  he 
happened  to  be  obliged  by  this  kind  of  trial  to  enter  the  lifts 
againft  an  antagonift,  who  was  both  weak  and  puny  :  the  friends 
of  the  citizen,  to  give  him  better  fpirits,  dofed  him  with  wine  and 
aqua  vt'tce,  fo  that  he  was  very  drunk  when  he  began  to  engage, 
and  fell  an  eafy  prey  to  his  adverfary. 

Montefquieu  [/>]  hath  deduced  the  affront  given  by  the  lye  from 
this  trial,  as  when  the   defendant  denied  the  plaintiff's  allegation,, 
the  confequence  was  the  trial  by  duel.     Is  it  neceflary  however  to. 
have  recourfe  to  reafons  derived  from  ancient  cuftoms  and  practices, 
to  fhew,   that   the   lye  given   muft  raife  the  warmeft  refentment 
and  anger  in  a  perfon  of  liberal  education  and  difpoiition  [q]  ? 

[*]  P.  150. 

[p]  In  his  Efprit  des  Lois 

[q]  See  more  with  regard  to  this  trial  by  battle,  and  the  difufe  of  it, 
hereafter. 
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STATUTES  MADE  AT  NORTHAMPTON, 
2  Edw.  III.  A.  D.  1328. 

THESE  ftatutes  made  at  Northampton  confift  of  fe.  iitcen 
different  chapters.  They  are  preceded  by  other  Capitularia 
of  the  firft  year  of  the  reign  of  Edward  the  Third  ;  and,  taken  to- 
gether, fhew  the  very  great  confufion  in  which  the  kingdoi  is 
involved  during  the  reign  of  Edward  the  Second.  As  the  ftatutes 
however  become  more  modern,  they  become  more  ckar  ind 
intelligible,  and  likewife  generally  relate  to  what  hath  befoie  been 
obferved  upon.  I  have  therefore  left  them  to  fpeak  for  themfelves, 
and  mall  never  obtrude  any  remark  which  does  not  feem  to  be  ne- 
ceflary  for  the  illuftration  of  the  law  under  confideration,  and 
which  likewife  bears  an  immediate  relation  to  it. 

The  2d  chapter  regulates  in  what  cafes  pardons  mail  be  granted, 
and  confines  them  to  thofe  in  fiances  only  where  the  king  is  obliged 
to  pardon  by  his  oath,  "  ceft  a  fcavoir,  ou  home  tue  autre  foi 
*'  defendant,  ou  en  cas  fortuit."  On  fuch  an  accident  (for  I  can- 
not call  it  a  crime,  which  always  neceffarily  implies  a  bad  intention 
in  the  perpetrator)  the  king  was  obliged,  fays  the  ftatute,  to  grant 
»  pardon  by  his  oath,  meaning  undoubtedly  his  coronation  oath  [r], 

[/]  The  coronation  oath  of  the  kings  of  England,  in  the  time  of  Henry 
the  Third,  appears  by  Bracton  to  have  been  the  following :  "  Debet  enim 
"  in  coronatione  fua  in  nomine  Jefu  Chrifti  prceftito  facramento,  hire  tria 
"  promittere  populo  iibi  fubdito.  Imprimis,  fe  effe  prsecepturum,  et  pro 
"  viribus  opem  impenlurum,  ut  eccleficc  Dei,  et  omni  populo  Chrijliano,  vera 
"  pax  omni  tempore  fcrvetur.  Secundo,  tit  rapacitates  omnes  et  iniquitates  in- 
"  terdicat.  Tertio,  ut  in  omnibus  judiciis  aequitatem  praecipiat,  et  miferi- 
"  cordiam."  Braftbn,  lib.  iii.  ch.  i\.  I  have  the  rather  here  inferted  this 
form  of  the  coronation  oath,  as  it  feems  to  imply  an  obligation  not  only  to 
preferve  the  peace  at  home,  but  that  a  king  mall  not  wantonly  moleft  the 
peace  of  other  nations ;  which  is  a  duty  that  cannot  be  made  binding  by 
•  too  many  tics. 

z  m 
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in  winch  he  fwears  to  adminijier  juflice  in  mercy.  I  have  already 
obferved,  that  this  power  of  pardoning  was  abufed  by  the  kings  of 
England  and  other  countries  [j]. 

I  fhould  imagine  however,  from  thefe  repeated  complaints  with 
regard  to  pardons,  that  it  was  not  only  the  abufe  by  the  crown 
which  occafioned  the  clamour  againft  them,  but  the  confequences 
in  point  of  intereft  to  the  barons.  Moft  of  them  had  very  ex- 
tenfive  jurifdicTions  and  grants  of  forfeitures,  of  which  they  were 
deprived  by  the  king's  pardoning  offences,  et  bine  illce  lacrymce. 

[s]  There  is  a  very  Angular  law  of  the  ancient  Goths,  "whilft  in  Spain, 
againft  any  one's  foliciting  the  king  for  a  pardon,  but  he  may  grant  it, 
however,  of  his  own  accord.  Fucro  Jufgo,  lib.  vi.  p.  320.  This  law 
is  the  more  extraordinary,  as  the  king  is  frequently  injoined  by  thofe 
laws  to  exercife  juflice  with  mercy;  and  without  a  folicitation  he  cannot 
very  well  hear  of  the  circumftances  which  Ihould  incline  him  to  fhew 
fuch  mercy.  By  the  Fuero  Real  de  Efpanna  there  is  a  law,  that  a  traytor 
or  murderer  lhall  not  be  pardoned  either  by  the  king  on  the  throne,  or 
his  fucceflbr.  It  appears  likewife  in  Briflbnius's  moft  learned  treatife, 
De  regio  Per/arum  principatu,  mat  the  kings  of  Perfia  (defpotick  as  they 
were)  could  not  pardon  any  capital  crime ;  and  this  poffibly  may  be  chiefly 
alluded  to  by  the  paflages  in  Scripture,  which  mention  the  law  of  the  Medes 
and  Perfians  as  altering  not.  In  Holland  there  is  no  power  to  pardon,  if 
there  is  not  a  Stadtholder.    Confid.  on  the  law  of  Forf.  p.  100. 
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STATUTES  MADE    AT    WESTMINSTER, 
4  Edw.  III.   A.  D.  1330. 

THESE  ftatutes  like  wife  confift  of  many  different  chapters, 
and  the  firft  which  contains  any  thing  remarkable  is  the 
eighth,  which  by  fome  accident  is  the  only  chapter  of  the  collection 
that  happens  not  to  have  been  tranflated  ;  as  it  is  not  of  any  con- 
siderable  length,  I  fhall  here  give  it  in  Englifh :    "  As  former- 
"  ly  a  man  with  his  horfe  ufed  to  pay  only  two  fhillings   for  his 
"  paffage  from  Dover  f>],  and  a  man  on  foot  only  fix-pence  ;  and 
"  of  late  the  keepers  of  pacquet- boats  [u\  have  extorted  greater  fums : 
"  it  is  enacted,  that,   in   the  abovementioned  port  of  Dover,  and 
"  alfo  in  all  pafTages  and  ferries  on  the  fait,  as  on  frefh  water  (as 
«'  well  as  in  arms   of  the  fea),   the  pafTengers  fhall  pay  no  more 
"  than  was  ufual,  nor  fhall  the  ferryman  take  more.     And  let  the 
"  keeper  of  Dover-cafrle  have  notice  of  this,  and  let  him  put  the 
"  law  in  execution  at  his  peril ;  and  if  he  finds  any  one  who  in- 
"  fringes  the  law,  let  him  be  punifhed  at  the  fuit  of  any  one  who 
"  will  make  complaint ;  and  alfo  let  the  bailiffs  of  fuch  diftrifts, 
*'  where  there  are  pafTages  or  ferries,  do  the  fame  ;  and  let  the 
"juftices  of  affife  have  power  alfo  to    enquire  whether  any  one 
"  infringes  the  law,  and  they  are  like  wife  to  punifh  as  well  upon 
"  the  fuit  of  the  king,  as  the  fuit  of  the  party." 

I  have  the  rather  tranflated  this  chapter,  becaufe  it  is  the  only 
law  in  the  Statute-book  which  relates  to  ferries  ;  and  is  likewife 
a  law  which  deferves  much  to  be  put  in  execution,  though  it  hath 
cfcaped  moft  lawyers,  I  believe,  both  from  its  antiquity,  and  from 
its  not  being  tranflated.     I  fhould  particularly  doubt,  whether  the 

[/]  The  ftatute  does  not  fay  to  what  place,  which  fliews  the  perpetual 
Lntercourfe  between  France  and  England  at  this  time. 
[kJ  In  the  original,  Gardeurs  depajfage,  et  pajfagers, 

keeper 
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keeper  of  Dover-caftle  knows  any  thing  of  fuch  a  regulation, 
though  the  obfervance  is  fo  ftrongly  injoined  to  him,  and  that  by 
an  aft  of  parliament  which  continues  unrepealed.  I  have  before 
obferved,  that  we  have  no  other  law  which  relates  to  ferries ; 
there  are  however  feveral  laws  of  this  kind  amongft  the  Scotch 
ftatutes,  and  one  particularly,  which  makes  this  extortion  in  a 
ferryman  amount  to  a  felony. 
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STATUTES    MADE    AT    YORK, 
9  Edw,  III.  A.  D.  1335. 


IT  appears  by  the  preamble  to  thefe  fhtutes  [wj?  that  the  Englifh 
would  not  permit  aliens  to  trade  in  this  country,  at  leaf!  not 
without  frequent  riots  and  difturbances,  which  I  am  afraid  they  are 
too  much  inclined  to  raife  in  the  prefent  times,  and  from  the  fame 
prejudices.  The  law  therefore  enacts,  that  all  merchants,  aliens, 
and  denizens,  and  all  others,  may  buy  and  fell,  "  blez,  vins  (avoir 
"  de  pois)  chares,  peflbns,  et  tous  autres  vivies,  et  vitailles,  lains, 
"  draps,  et  autre  merchandife."  The  words  in  this  claufe  of  avoir 
de  pois,  are  rendered  in  the  common  tranflation  (which,  when  there 
is  any  real  difficulty,  generally  leaves  it  as  it  ftands)  by  the  fame 
words  of  avoir  de  pois,  which  feems  unintelligible.  I  was  firft  in- 
clined to  rifque  a  bold  Bentlenin  conjecture,  that  it  fliould  be  read 
avoin  et  Join,  i.  e.  oats  and  h.y,  which  would  agree  very  well  with 
the  context,  and  are  not  words  very  different  from  avoir  de  pois. 
I  have  however  found,  upon  looking  into  a  mnnufrript  collection 
of  the  ftatutes,  from  the  firft  year  of  Edward  the  Third  to  the  twen- 
ty-eighth of  Henry  the  Sixth,  that  the  words  avoir  de  pois  are  en- 
tirely omitted,  at  the  fame  time  that  the  words  which  precede  and 
follow  tally  exactly  ;  fo  that  I  have  little  doubt,  but  thefe  unin- 
telligible words  (as  they  ftand)  were  firft  inferted  by  a  iniftake  of  a 
copier,  and  that  this  miftake  hath  been  repeated  from  edition  to 
edition  [x]. 

[w]  It  is  very  remarkable,  that  by  5  Edw.  III.  eh.  xiv.  it  is  direfled,  that 
a  parliament  fhall  at  leajl  be  held  once  in  a  year,  and  yet  we  have  no 
ftatute  from  the  fifth,  till  the  ninth  year  of  his  reign. 

[#]  I  have,  fince  the  former  edition,  found  that  avoir  de  poids  is  ufed, 
in  the  Life  of  St.  Lewis,  to  flgnlfy  every  kind  of  bulky  commodity ;  and 
Du  Frefne  gives  the  fame  fignification  to  averium  ponderis :  the  text  may 
therefore  ftand  as  it  is.    The  word  avers  is  ufed  in  the  ftatute  of  Acton 

The 
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The  legislature  having  given  thefe  privileges  to  the  alien  mer- 
chant, afterwards  puts  one  very  lingular  reftraint  upon  him,  \i/. 
"  that  he  mail  carry  no  wine  out  of  the  realm  ;"  which,  I  dare  fa\ , 
will  at  firft  be  thought  to  favour  the  prevailing  notion,  that  Eng- 
land formerly  produced  great  quantities  of  wine.  One  fhould 
imagine  that  the  Northern  latitude,  in  which  this  ill. .ml  is  fituated, 
fuffieiently  contradicts  what  is  fo  generally  believed  at  prefent ;  and 
all  experience  fhews,  that  the  Northern  parts  of  Europe  grow 
warmer,  in  proportion  to  their  cultivation  :  from  which  it  is  very 
clear,  that  England  is  more  proper  for  vineyards  in  the  eighteenth 
century,  than  it  could  have  been  in  the  thirteenth  or  fourteenth  [_)■]. 

Burnel,  n  Edw.  I.  to  lignify  goods,  "  pour  ceo  que  merchauntes  ont  prides 
"  lours  avers,"  of  which  word  avoir  feems  to  be  a  corruption. 

D']  Ulyflcs,  in  the  Odyffey,  gives  this  account  of  the  weather  in  the 
neighbourhood  of  Troy : 

mj  a    v.?    nrnt.vt  xa,xri  pcpixo  —mtlv.o; 
TliiyvXtf,  ca'rxf)  u7rfo9=  "Xj'M  yivix    «ar£  zrx^i/n 

which  kind  of  night,  it  is  believed,  is  not  often  now  experienced  in  thai 
part  of  Alia. 

France  produced  no  wine  in  the  time  of  the  Romans  :  it  mud  not  have 
been  uncommon  likewife  for  the  Tyber  to  be  frozen  (rapid  as  it  is  fii.l  to 
be)  iince  Juvenal,  in  his  fixth  Satire,  fays  of  the  Roman  ladies  who  were 
devotees : 

Hybernum  fraftd  glade  defiendet  in  amnem. 

Perfius  likewife  begins  one  of  his  Satires  i 

Admovit  jam  bruma  foco  te,  Majfe,  Sabino: 
which  (hews  that  a  Roman  at  that  time  enjoyed  his  fire  in  winter,  as  much 
as  an  Englishman   may  at  prefent.     It  is  (aid,  that   a  mo  iern  Italian  in  the 
neighbourhood  of  Rome  hath  not  any  fire  during  the  winter,  except  in  his 
kitchen,  which  however  often 

—  vies  in  ccolnefs  with  his  grot. 
Some  of  Ovid's  Letters  de  Ponto,  likewife,  make  mention  of  the  Euxine 
fea  being  frozen  ;  which  the  Memoirs  of  the  Academy  of  Sciences  alfo  take 
notice  of  with  regard  to  the  Adriatic,  in  the  eighth  century. 

Refides  thefe  proofs  of  the  weather  having  been  formerly  more  cold  in. 
different  parts  of  Afja  and  Europe-,   it  is  obferved  in  the  Philofophical 

B  b  3  This 
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This  notion  feems  to  have  been  chiefly  taken  up  from  fome  old 
family  deeds,  which  make  mention  of  vlnece  ;  but  which  Sir  Robert 
Atkyns  (in  his  account  of  Gloucefterfhire)  hath  proved  to  fignify 
only  orchards,  and  that  cyder  and  perry  were  called  vina,  or 
".vines  \_z]. 

A;  1  therefore  cannot  agree  to  what  may  be  thought  the 
molt  obvious  interpretation  of  this  part  of  the  law,  it  may  perhaps 
be  expected  that  I  mould  explain  it  in  a  manner  that  may  be  more 
iatufaftory. 

Though  we  generally  fuppofe  at  prefent,  that  the  tafte  for  the 
French  wines  in  this  country  hath  been  occafioned  by  the  additional 
dutv,  (as  dearnels  often  conftitiites  the  chief  merit  of  what  is 
called  a  delicacy) ;  yet  it  appears  by  all  the  old  ftatutes,  that  the 
French  wines,  and  particularly  thole  of  Gafcony,  were  almoft  the 
only  wines  imported  [a\  The  provinces  which  produced  them  at 
Uiis  time  belonged  to  the  Englifh  crown,  and  therefore,  in  point  of 
patriotifm,  there  was  the  fame  reafon  for  promoting  the  confumption 

TranfacRons,  for  the  year  1677,  that  the  climate  both  of  England  and 
Ireland  was  then  grown  more  mild.     See  alfo  Obfervations  on  8  Hen.  VI. 

\_z~\  Miller's  Dictionary,  always  confulted  upon  thefe  occafions,  hath 
likewile  contributed  to  this  error.  I  am  far  from  detracting  from  the 
merit  of  that  work  (as  to  what  falls  within  the  author's  knowledge  as  a 
gardiner),  but  fhall  take  the  liberty  of  difputing  his  authority,  when  he 
becomes  the  antiquary.  In  his  article  of  the  Spanilh,  or  fweet  chefnut,  he 
cites  fome  of  the  old  Chronicles  to  prove,  that  there  were  great  forefts  of 
this  tree  to  the  North  of  London,  which  make  no  mention  of  this  particular 
tree,  but  only  that  there  were  large  woods  in  that  part.  This  tree  fhoots  from 
the  itoul,  and  therefore,  if  indigenous,  muft  be  in  coppices  after  the  timber 
hath  been  felled;  and,  I  believe,  no  fuch  tree  was  ever  found  in  an  Englifli 
coppice  :  [as  for  firs  we  might  have  had  them  formerly,  as  they  do  not  fhoot 
from  the  ftoul.]  The  old  houfes  in  London  are  likewife  fuppofed  to  be 
built  of  this  wood  ;  I  happened  once  to  be  prefent,  when  a  wager  determined 
this  fuppofed  chefnut  to  be  nothing  but  common  oak. 

[a] '  Befides  the  proof  arifing  from  the  old  Statutes,  Biihop  Hall,  in  his 
Imitation  of  the  lines  in  the  Satire  of  Juvenal, 

"  Ipfe  capillato  dilRiium  Confule  potat, 
"  C'alcatamque  tenet  bellis  locialibus  uvam;M 
2  that 
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that  there  would  be  for  the  confirming  of  wines,  which  were  of  the 
growth  of  our  colonies  \b\. 

It  was  a  matter  of  policy  therefore  to  the  common  ibvereign  of 
the  two  countries,  that  the  Englifh  fhould  be  fupplied  with  wine 
from  the  French  provinces  at  a  reafonable  rate  ;  and  confequently 
that  there  fhould  be  a  high  duty  on  thefe  wines  if  exported  elfe- 
where,  or  even  fent  to  the  adjoining  provinces  of  France  :  this 
therefore  might  occafion  the  employing  alien  merchants,  who  pur- 
chafed  the  wines  in  England  without  paying  this  high  duty,  and 
afrerwards  re-exported  them.  It  was  therefore  a  wife  and  prudent 
regulation  [c]  to  prevent   fo  illicit   an    evafion  of  an   indulgence 

where  lie  defcribes  the  great  Man  referving  the  coftly  wine  for  himfclf, 
and  circulating  only  a  cheap  fort  amongft  his  dependants,  fays,  that  he  kept 
the  wine  of  Bourdeaux  to  himfelf.  This  early  ufe  of  claret  in  England, 
from  our  own  provinces,  and  the  reftriclions  on  thofe  of  France,  may 
likewife  in  fome  meafure  account  for  the  French  not  being  fond  of  this 
fort  of  wiue  :  we  have  been  ufed  to  it,  and  they  have  been  ufed  to  the 
wines  of  other  provinces  which  are  nearer  to  Paris :  we  {hall  never  relifli 
frogs,  nor  the  French  perhaps  puddings. 

[/>]  It  fhould  feem  that  the  balance  of  trade  was  greatly  in  favour  of 
England  whilft  we  were  in  poffeffion  of  the  French  provinces,  from  the  old. 
French  faying,  "  J'ay  paye  touts  mes  Anglois;"  and  the  word  Anglois  is 
often  ufed  as  fynonymous  to  creancier,  or  creditor  ;  fee  the  Preface  to 
Cotgrave's  Dictionary,  as  alfo  Borrel's  GlofTary,  who  cites   thefe  ancient 

verfes : 

"  Que  ne  vy  onques  Anglois  de  votre  taille, 

"  Car  a  tous  coups  vous  criez,  bailie,  bailie." 
Since  the  former  edition,  it  hath  been  fuggefted  to  me  by  a  perfon  whofe 
name  (from  his  deferved  eminence  in  the  literary  world)  I  fhould  be  moil 
proud  here  to  mention,  that  in  almoft  every  treaty  with  France,  from  the 
time  of  Edward  the  Third  to  that  of  Henry  the  Eighth,  there  are  ftipula- 
tions  for  the  payment  of  money,  but  that  feldom  any  real  payments  were  ] 
made  to  the  Englifh,  which  may  likewife  have  contributed  to  the  words 
creancier  and  Anglois  being  ufed  as  fynonymous. 

[c]  There  is  an  Ordinance  of  King  John  of  France,  which,  if  adopted 
in  England,  would  greatly  affeft  the  vintners  of  this  country  :  "  Que  les 
"  taverniers  ne  pouront  donner  nom  a  vin  d'aucun  pays,  que  celuy  dont  il 
"  fera  creu,  fous  peine  de  perdre  le  vin  et  de  ramende."  Ord.  lloyales,  p.  6. 

B  b  4  granted 
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granted  for  the  benefit  of  Englifli  fubjects ;  but  which,  by  this 
contrivance,  was  the  means  of  fupplying  foreigners  with  the  wines 
of  the  French  provinces  (then  belonging  to  the  crown  of  England), 
without  paying  the  foreign  duties. 
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THE   STATUTE    OF   PURVEYORS, 

10  Edw.  III.   A.  D.  1306. 

THIS  acl:  of  parliament  confifts  of  three  chapters,  followed  by- 
five  articles ;  and  there  is  an  exprefs  memorandum  on  the 
Roll,  "  Quod  in  parliamento  predifto  concordatum  fuerit,  quod 
"  articuli  predicli  non  tenerentur  pro  Jlatuto."  After  this  me- 
morandum follows  a  writ,  "  T.  Rege  apud  Eltham  [d~\  primo 
"  die  Aprilis,"  in  which  the  king  directs  the  fheriffto  proclaim  cer- 
tain ftatutcs  made  by  the  ajjent  of  the  Lords  and  Commons,  and 
like  wife  quendam  articulum  per  nos  et  concilium  noftrum  fuper  pro- 
videntiis  pro  fervitio  nojiro,  et  fervitiis  confortis  nojirce,  ac  U- 
berornm.  This  feems  to  be  the  firft  ftrongly -marked  and  probably 
contefted  diftindion,  between  a  proclamation  by  the  king  and  his 
privy  council,  and  a  law  which  had  received  the  aflent  of  the  lords 
and  commons. 

The  conftitution  began  now  to  be  underftood  :  Edward,  during 
his  minority,  could  not  aflert  any  fuppofed  perogatives  of  his 
crown ;  and  he  was  now  on  the  point  of  declaring  war  againft 
France,  and  confequently,  wanting  the  afliftance  of  parliament 
for  fupplies,  was  ready  to  make  conceflions.  Thefe  continental 
wars  (even  if  they  had  fucceeded  according  to  the  molt  fanguine 
expectation)  would  poffibly  have  made  England  a  province  of 
France  ;  but  we  perhaps  owe  part  of  our  liberties  to  the  diftrefles 
in  which  they  involved  the  crown  \e~\ :  nor  will  the  conftitution 
of  this  country  ever  be  fo  much  endangered  as  by  a  king  whole 
coffers  are  full.  Henry  the  Seventh  and  Henry  the  Eighth,  by 
this  means,  eftablifhed  every   thing  but  abfolute  monarchy  ;  and 

[d]  The  great  hall  in  which  this  council  was  held  is  Hill  to  be  feen  :  it 
is  a  very  noble  building,  and  is  at  prefent  ufed  for  a  barn. 

[e]  Henry  the  Fifth,  in  the  midfl  of  his  conquelts,  was  obliged  to  pawn 
the  crown-jewels. 

C  c  Queen 
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Queen  Elizabeth,  by  the  oeconomy  of  her  treafurer  (Jo  much  co?n- 

mendcdby  Hijlorians  [/"]),  was  enabled  to  continue  the  lame  defpotic 

government. 

This  proclamation  (for  fo  it  muft  with  propriety  be  called)  con- 
tains five  different  articles ;  though  none  of  thefe  articles  are 
tranflated,  except  what  may  be  ftyled  the  preamble  or  introduction 
to  them. 

I  have  before  obferved,  that  Edward  was  now  on  the  point  of 
declaring  war  againft  France.  The  2d  chapter  of  this  ftatute 
fhews,  that  he  was  railing  cavalry  for  this  purpofe,  and  that  the 
purveyance  for  the  great  horfe  [g~\  fles  grands  cbevalsj  was  a 
grievance  feverely  felt  by  the  fubjefit ;  and  therefore  particular 
commiffioners  are  appointed  to  hear  and  determine  complaints  of 
this  oppreffion. 

After  this  follows  the  proclamation,  which  is  divided  into  five 
chapters,    and    which  relate  to  very  mifcellaneous   matter.     The 

[/]  I  do  not  by  this  mean  to  condemn  oeconomy  in  a  Lord  Treafurer, 
but  only  to  intimate  that  a  king  may  be  too  rich ;  though  it  does  not  follow 
from  this,  that  he  fhould  be  neceflitous. 

[g]  The  great  horfe  (in  Latin,  called  cataphracli)  were  thofe  which 
carried  men,  who  were  covered  with  a  complete  fuit  of  armour,  and  who 
were  abfolutely  invulnerable  (before  the  ufe  of  fire-arms)  if  they  did  not 
fall  from  their  horfes, which  were  likewife  covered  with  armour;  this  pro- 
digious weight  required  the  ftrongeft  and  largeft:  horfes.  The  light  cavalry, 
afterwards  mentioned  in  this  proclamation,  were  called  hobelarii,  from  the 
riders  being  mounted  on  hobbies,  or  fmall  horfes.  Purveyance  for  the 
king's  Jogs  is  alfo  complained  of  in  1 4  Edw.  III.  ch.  i.  Thefe  were  probably 
the  dogs  neceffary  to  fpring  the  game  for  hawking,  as  well  as  his  hounds. 
Though  it  may  poffibly  furprize  that  this  grievance  fhould  be  felt,  there 
is,  in  the  Notice  de  Diplonunes,  publiftied  at  Paris  in  the  year  1765,  an 
abridgement  of  fome  ancient  French  Records,  which  reprefent  the  great 
expence  to  the  fubjeft  in  providing  for  the  king's  hawks  and  dogs, 
p.  48  and  2  1 3.  This  collection,  which  is  in  Folio,  was  begun  by  Monfieur 
de  Secoufles  at  the  king's  command,  and  is  now  continued  by  the  Abbe  de 
Foy,  who  promifes  a  fecond  volume.  Carte's  publication  of  the  Rolles 
Gafcognes  gave  the  fir  ft  idea  of  this  learned  compilation. 

fecond 
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fecond  directs,  that  hundreds,  wapentakes,  and  bailiwicks,  which 
had  been  let  to  farm,  and  had  been  anciently  annexed  to  the  coun- 
ties, mould  now,  after  a  feparation,  be  re-annexed,  which  I  take 
notice  of,  as  the  difievering  for  the  convenience  of  the  farmers  of 
the  crown  lands,  might  have  ben  the  occafion  of  fome  of  thofe 
odd  flips  of  counties,  which  are  furrounded  by  other  counties. 

The  4th  article  directs,  that  no  writ  of  Nief[/j]  (hall  iflue  out 
of  Chancery,  but  at  the  fuit  of  thofe  in  whofe  names  the  wi  its 
mail  be  purchafed,  or  unlefs  the  chancellor  or  his  clerks  are  apprized 
that  the  faid  writs  are  fued  with  the  knowledge  and  will  of  thofe 
who  purchafed  them.  This  regulation  feems  to  want  explanation, 
and  I  apprehend  the  occafion  of  it  to  have  been  this.  No  one  was 
entitled  to  a  writ  of  Nief,  but  he  on  whofe  lands  (he  was  born,  and 
fo  became  a  vaffal.  Some  perfon  probably  about  this  time  had 
attempted  to  get  poffeflion  of  a  Nief' which  did  not  belong  to  him, 
and  by  abufing  the  procefs  of  law  :  the  proclamation  therefore 
directs,  that  the  perfon  fuing  the  writ  (hould  be  known  at  leaft  to 
have  a  fpecious  title  to  the  Nief  which  he  claimed,  as  otherwife  a 
very  (hort  and  tortious  pofieffion,  might  have  much  altered  the 
condition  of  the  female  vafial. 

The  5th  article  deferves  to  be  written  in  letters  of  gold  over  the 
door  of  every  treafury  in  Europe,  as  it  recites  more  money  to  have 
been  raifed  for  the  war  againft  Scotland,  than  had  been  expended  ; 
and  therefore  orders  that  the  fnrplus  (hall  be  equally  divided 
amongft  thofe  who  contributed  to  the  tax. — Vejiigia  pauca  re- 
trorsum. 

[b]  A  Nief  was  a  woman  born  in  vailalage;  in  Latin,  (lie  is  called  Na~- 
tiva. 
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STATUTUM    DE    CIBARIIS    UTENDIS, 
10  Edw.  III.  A.  D.  1336. 

THIS  ftatute  is  a  fumptuary  law  to  reftrain  the  expence  of 
entertainments,  though  we  do  not  fuppofe  that  luxury  had 
made  very  great  ftrides  in  the  fourteenth  century  :  luxury  however 
is  only  comparative,  and  a  houfe-keeper  of  the  prefent  times  means 
very  differently  in  his  petition  for  his  daily  bread,  from  what  that 
petition  was  meant  to  entreat  at  the  time  of  the  Conqueft. 

The  ftatute  recites  great  inconvenience  to  the  more  opulent  by 
excefs  in  eating,  to  winch  "  les  gentz  du  [i]  royalme  font  ufez 
"  plus  que  nul  part  ailleurs ;"  and  like  wife  the  ruin  to  thofe  of 
lefs  affluent  fortunes,  from  an  abfurd  endeavour  to  imitate  this  ex- 
travagance. It  therefore  ordains,  that  no  one  mould  be  allowed, 
either  for  his  dinner  or  fupper  [/£],  above  three  difhes  in  each  courfe, 
and  not  above  two  courfes,  and  it  is  likewife  exprefly  declared, 
that  Joufed  meat  is  to  count  as  one  of  thefe  difhes ;  certain  feafts 
are  however  excepted,  in  which  three  courfes  may  be  allowed. 
This  law,  in  all  prohability  (like  moft  other  fumptuary  laws)  was 
never  executed  with  any  ftricf  nefs ;  it  ferves  however  to  fhew  our 
anceftors  way  of  living,  and  perhaps  we  fhall  not  fuffer,  in  com- 
parifon,  fo  much  as  is  generally  apprehended.  We  need  not  look 
further  than  into  the  bill  of  fare  for  a  great  feaft  or  entertainment  in 
thefe  days,  to  fee  that  the  expence  and  gluttony  were  immoderate. 

[2]  Fitz-Stevens,  in  his  defcription  of  London  in  the  time  of  Henry  the 
Second,  hath  the  following  paffage  :  "  Praeterea  eft  in  Londonia  fupra 
f  ripam  fluminis  inter  vina  in  navibus  et  cellis  vinariis  venalia,  publica  co- 
"  quina ;  ibi  quotidie  pro  tempore  eft  invenire  cibaria,  fercula,  affa,  pifta, 
"  frixa,  elixa,  pifces,  carnes  groffiores  pauperibus,  delicatiores  divitibus, 
"  venationum,  avium,  avicularum.  Quantalibet  militum  vel  peregrinorum 
"  infinitas  intrarit  urbem  qualibet  diei  vel  noftis  hora,  ne  vel  hi  nimium 
"  jejuncnt,  vel  alii  impranfi  exeant;  qui  fe  curare  volunt  molliter,  acipen- 
"  ferem,  vel  Afram  avem,  vel  attagenem  Ionicum  non  quadrant,  appofitis 
"  quae  ibi  inveniuntur  deliciis." 

[i]  Froiflart  mentions  waiting  upon  the  duke  of  Lancafter  at  five  o'clock 
in  the  afternoon,  when  he  hadfupped. 
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STATUTES  MADE  AT  WESTMINSTER, 

ii  Edw.  III.  A.  D.  1337. 

TH  E  Statute  De  cibariis  atendis  is  followed  by  other  laws 
made  to  reftrain  expence  in  drefs,  and  likewife  to  promote 
the  confumption  of  our  own  manufactures.  Trade  at  this  time 
began  to  be  more  underftood,  and  likewife  to  be  conliderably  ex- 
tended, as  Hakluyt  [/]  mentions  privileges,  in  the  year  1330,  to 
the  town  of  Blackncy  in  Norfolk,  on  account  of  their  commerce 
with  Iceland.  The  great  towns  in  Flanders  had  long  been  en- 
riched with  the  ftaple  of  our  wools  :  the  ftatute  therefore  directs, 
that  if  a  merchant  fhall  export  any  wool,  he  fhall  be  guilty  of 
felony.  At  this  time  every  feffion  of  parliament  did  not  teem 
with  new  felonies ;  and  therefore  the  legiflature  muft  have  been 
highly  fenfible  of  the  great  national  detriment  by  the  foreign 
ftaples,  to  have  made  the  offence,  in  the  firft  inftance,  amount  to  a 
capital  crime  [»;] .  The  next  chapter  forbids  any  one  to  wear 
cloth  manufactured  out  of  the  realm,  except  the  king,  queen,  and 
their  children,  and  likewife  permits  the  manufacturer  to  make  them 
as  long  or  as  fhort  as  he  choofes. 

The  3d  chapter  orders,  that  no  foreign  cloth  fhall  be  brought 
into  the  kingdom  under  the  penalty  of  forfeiting  the  cloth,  and  the 
importer  likewife  is  to  be  punifhed  by  indictment. 

The  4th  chapter  directs,  that  neither  man  nor  woman  [»],  who 
cannot  afford  to  fpend  100/.   a  year,  fhould  wear   furs,    under 

[/]  Hakl.  vol.  i.  p.  244. 

[jb]  Clergy  is  not  indeed  taken  away  by  the  ftatute. 

[«]  This  is  perhaps  the  firft  inftance  in  the  Statute-book  of  an  appre- 
henfion,  that  a  -woman  is  not  included  under  the  word  man.  By  the  laws 
of  Verona  it  is  laid  down  as  a  general  rule,  that  the  mention  of  the  male  in 
a  law  fhall  include  the  female,  "  Quoniam  fub  authoritate  juris  civilis  per- 
"  niciofe  quandoque  erratur,  ftatuimus  quod  in  omnibus  ftatutis  communi- 
"  tatis  civitatis  Veronce  mafculinum  genus  comprehendut  etiam  fccmininum, 

penalty 
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penalty  of  forfeiting  the  furs  [o],  and  they  are  likewife  made  liable 

to  an  indictment. 

The  5th  and  laft  chapter  grants  privileges  and  immunities  to  the 
foreign  manufacturer  who  will  fettle  in  this  country ;  fo  that  thefe 
ftatutes,  which  taken  all  together  do  not  exceed  forty  lines,  feem 
to  contain  a  code  of  wife  regulations,  which  have  perhaps  never 
lince  been  rendered  more  perfect  by  any  fubfequent  and  explanatory 
ftatute. 

"  fi  illud  de  quo  traftatur  communiter  fe  habeat  ad  utrumque."     Leges 
Municip.  Veron.  1507,  p.  63. 

[o~\  We  fee  by  ancient  portraits,  that,  before  the  manufactures  of  gold 
and  filver  lace,  furs  conftituted  the  greateft  finery  in  drefs. 
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STATUTES  MADE  AT  WESTMINSTER, 
14  Edw.  III.  A.  D.  1340. 

TH  E  ftatutes  now  begin  to  appear  in  a  new,  and  more  re- 
gular form  ;  the  titles  [/>]  henceforward  are  almoft  always 
Englifh,  and  the  fefiion  of  parliament  is  generally  held  at  Weft- 
minfter  [q],  whilft  the  preamble  in  every  inftance  makes  exprefs 
mention  of  the  concurrence  of  the  Commons  [;•]. 

The  prefent  Capitularium  confifts  of  twenty-one  chapters,  the 
greater  part  of  which  relates  to  the  amendment  of  the  law.  The 
5th  chapter  recites  great  delays  and  inconvenience  to  fuitors,  from 
the  judges  of  Wcftminfter-Hall  differing  from  each  other  in  opi- 
nion ;  and  that  therefore  in  every  parliament  a  prelate,  two  earls, 
and  two  barons  mould  be  chofen,  who  mould  have  power  to  fend 
for  the  judges,  and  to  give  redrefs.  This  feems  to  be  a  very  extra- 
ordinary regulation  in  the  prefent  times,  as  fuch  prelates,  earls,  and 
barons  would  probably  be  very  incapable  of  deciding  the  point  on 
which  they  were  to  fit  as  judges  of  appeal  [j].  Perhaps  however 
the  legiflature  might  think  them  the  more  proper  for  not  having 
had  a  legal  education,  as  it  appears,  by  other  parts  of  this  ftatute, 
that  the  decifions  in  Weftminfter-Hall  began  now  rather  to  turn  on 
fubtleties,  than  doing  fubftantial  juftice  to  the  parties  \f\. 

[p]  The  body  of  the  ftatutes  continues  however  to  be  in  the  French 
language. 

[q]  As  the  commons  now  always  conftituted  part  of  the  legiflature,  ac- 
commodation was  not  eafily  procured  in  other  towns. 

[r]  The  prefent  preamble  fpeaks  of  the  attention  neceffary  to  the  wel- 
fare des  petits,  aujji  bien  que  des  grands. 

[s~]  The  ftatute  indeed  permits  them  to  confult  with  the  chancellor, 
treafurer,  and  others  of  the  privy  council. 

[t]  Loifel  (in  his  Dialogue  of  Advocates)  remarks,  that  thefe  fubtleties 
were  introduced  into  the  French  law  about  the  fame  time ;  and  that  the 
ecclefiaflical  lawyers,  who  attended  the  popes  at  Avignon,  were  the  cccafi on 

The 
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The  6th  and  18th  chapter  afford  inftances  of  this  kind,  "  Item 
"  eft  affentu  que  par  mifprifion  de  Clerc,  en  quecunque  place  que  ce 
"  foit,  ne  foit  proces  aneantiz  ne  difcontinue  par  mefprendre,  en 
"  efcrivant  nn  kttre,  ou  unfillable  trop,  ou  trop  poi,  mes  ft  tot  que 
"  la  chofe  foit  aparceu,  par  challenge  du  partie,  ou  par  autre  ma- 
"  nere,  foit  hajlivement  amende  en  dite  forme  fans  donner  avantage 
"  au  partie." 

This  difficulty  with  regard  to  altering  procefs,  or  a  record,  is  en- 
tirely peculiar  to  the  law  of  England ;  and  carried  to  the  abfurd 
excefs  and  ftrictnefs  [a]  to  which  there  was  formerly  a  moft  blind 
adherence,  hath  occafioned  the  many  ftatutes  of  cmendmeiits  and 
jeofails.  I  do  not  mean  by  this  to  iniinuate  that  records  mould  be 
wantonly  altered,  but  only  where  the  alteration  does  not  materially 
affec~c  the  point  in  difpute,  and  where  the  alteration  is  made  under 
the  control  of  the  fuperior  courts.  As  for  the  miftake  of  a  letter 
merely,  it  is  very  extraordinary  that  this  fhould  have  been  fatal,  as 
at  this  time  no  one  (not  even  the  greateft  clerks)  could  fpell  with 
any  accuracy  ;  nay  the  fame  word,  in  the  fame  period,  is  often  fpelf 
in  a  different  manner  throughout  the  body  of  ancient  ftatutes.  It 
is  indeed  abfolutely  impoffible,  that,  before  the  ufe  of  printing,  ac- 
curacy in  fpelling  (which  depends  fo  much  upon  memory  and  ex- 
tenfive  reading)  could  have  been  brought  to  any  regular  confiftency 
or  perfeclion. 

This  nicety  in  the  fetting  forth  legal  proceedings  is  in  many  cafes 
taken  away  by  the  ftatutes  o$  jeofails,  which  do  not  extend  to 
criminal  proceedings  [to]  ;  by  means  of  which  many  criminals  have 

of  this,  "  et  c'eft  de  la  que  nous  avons  appris  la  chicane,  s'il  mefl  loifible  de 
"  parler  ainfi." 

\u]  What  greatly  contributed  to  this  ftri&nefs  was  the  inftance  of  a 
judge  being  heavily  fined  for  the  altering  of  a  record  ;  but  this  alteration 
was  a  very  material  one  in  its  confequences.  What  I  allude  to  is  the 
known  flory  of  a  clock  being  fet  up  in  Weftminfter-Hall,  which  was  paid 
for  out  of  this  fine:  it  was  therefore  (without  meaning  to  pun)  a  very  ftrik- 
ing  memento  to  the  judges. 

[w]  I  muft  own  I  am  not  aware  of  any  material  or   folid   objeftion 

which  there  would  be  to  make  thefe  ftatutes  extend  to  criminal  proceed- 

4  efcapcd 
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efcaped  the  punimment  due  to  their  crimes,  to  the  great  encourage- 
ment of  other  offenders,  and  to  the  difgrace  of  the  law.  Some  judges 
have  thought,  from  afalje  companion,  that  it  is  their  duty  to  find 
out  fuch  miftakes,  by  which  the  criminal  may  be  acquitted.  I  have 
ventured  to  call  this  a  falfe  and  weak  companion,  and  am  juftified 
in  thinking  it  fo  by  that  great  judge  Lord  Chief  Juftice  Hale,  who 
was  not  only  a  moft  confummate  lawyer,  but  is  known  to  have  been 
of  a  moft  remarkably  humane  difpoiition  [v].  No  man  was  more 
fenfible  of  the  duty  incumbent  upon  every  judge  to  be  of  couiikI 
for  the  criminal ;  but  what  calls  for  fuch  a  duty,  when  the  prifoner 
hath  no  companionate  or  favourable  circumftance,  arifing  either 
from  the  proof  of  the  profecutor,  or  from  his  own  defence  ?  Is  it  not, 
on  the  other  hand,  the  duty  of  the  magiftrate,  m  maleficia  maneant 
impunita  f 

The  1 8th  chapter  of  this  law  likewife  takes  away  another  incon- 
venience arifing  from  too  great  nicety  in  pleading  j  it  recites,  that 
demandants  in  pleas  of  land  had  been  often  delayed,  becaufe  the 
tenants  have  vouched  to  warrantry  a  dead  man,  againft  which 
voucher  the  demandants  before  this  time  might  not  be  received  to 
aver  that  the  voucher  is  dead,  to  their  great  delay  and  mifchief :  re- 
medy is  therefore  provided,  &c. 

I  do  not  pretend  to  underftand  the  ancient  forms  of  pleading  in 
real  actions,  fufficiently  to  explain  why  this  averment  could  not  be 
received  at  common  law ;  the  ftatute  however  recites,  that  the  law 
was  fo  underftood,  which  is  not  extraordinary,  as  it  is  a  well-known 
ftory  in  Weftminfter-Hall,  that  a  party  in  perfect  health,  who  was 
hearing  his  caufe,.  being  killed  by  a  pleader  in  a  plea,  the  judges 
could  not  take  notice  that  he  was  alive. 

ings:  no  one  could  have  heard  of  the  late  application  to  the  Houfe  of 
Lords  in  the  cafe  of  Luckup,  to  reverfe  a  judgement  of  the  King's  Bench 
for  what  is  called  error,  but  muit  have  wiihed  that  there  was  fuch  a  power 
to  amend. 

[x]  See  his  Hiftory  of  the  Pleas  of  the  Crown,  in  which  he  fays,  thefe 
niceties  are  the  difgrace  of  the  law. 

D  d  There 
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There  are  two  other  particulars  in  the  1 6th  chapter  of  this  ftatutc, 
which  I  fhall  juft  take  notice  of.  It  relates  to  thofe  perfons  before 
whom  n'ji prius  may  be  granted,  and  fays  (amongft  others)  that  it 
may  be  granted  before  the  Lord  Chief  Baron,  if  he  is  a  man  of  tbe 
law.  This  proves  that  even  fo  late  as  the  reign  of  Edward  the 
Third,  the  Barons  of  the  Exchequer  were  not  confidered  fo  much 
in  the  light  of  judges,  as  officers  of  the  revenue.  The  fecond 
is,  that  it  may  be  granted  before  the  juftices  of  either  the  King's 
Bench,  Common  Pleas,  or  fworn  ferjeant  of  the  king.  I  cannot 
help  fubmitting  a  doubt,  whether  the  practice  of  putting  fer- 
jeants into   the  commiffion    (who    are  not  King's  Serjeants  [yj) 

[y~\  Every  ferjeant  at  law  indeed  becomes  to,  in  confequence  of  the 
king's  writ  directing  him  to  take  upon  himfelf  the  dignity  of  a  ferjeant: 
but  the  words  fworn  ferjeant  of  the  ki?rg  feem  to  fignify  thofe  ferjeants  only, 
who  are  properly  ftyled  King's  Serjeants  ;  other  ferjeants  are  ftyled  fimply 
Serjeants.  The  wor d  ferjeant  formerly  fignified  a  military  rank  (as  indeed 
it  does  at  prefent)  which  feems  to  have  either  preceded,  or  was  only  im- 
mediately inferior  to  the  order  of  Knighthood.  In  the  ajffes  de  Jernfalem, 
it  is  regulated  how  many  both  knights  and  ferjeants  ihall  be  furnifhed  by 
that  diflrict  of  country  in  Afia,  which  had  been  conquered  by  the  Chriilians 
in  their  crufades ;  and  in  the  preface  to  Beaumanoir,  mention  is  made  of  the 
chevaliers  es  amies,  et  en  loix,  which  feems  to  anfwer  to  our  ferjeant  at  law. 
So  likewife  in  the  Romant  de  la  Rofe, 

"  Qui  veultu  pour  la  loy  defendre, 
"  Quelque  chevalerie  emprendre, 
"  Ou  foit  darmes,  oufcit  de  leclures, 
"  Ou  autres  convenables  cures. 

The  coif,  which  a  ferjeant  at  law  continues  to  wear,  was  originally  an  iron 
plate  or  fcull-cap,  worn  by  Knights  under  their  Helmet.  The  word  Coif  is. 
thus  explained  in  a  very  learned  Gloflary,  printed  at  the  end  of  a  new 
edition  of  the  Hiftory  of  St.  Lewis  at  Paris  in  1761,  from  a  manufcript 
lately  difcovered  in  the  French  Kings  Library,  and  where  this  authority 
from  the  old  romance  of  Gerard  de  Nevers  is  cited,  "  Gerard  tira  l'efpee 
"  horsdu  fourel ;  li  aflame  a  eclui  fur  la  coeff'e  deader,  un  cop  (i  grant,  &c." 
The  etymology  of  the  word  ferjeant,  however,  feems  to  import  fomething 
low,  or  bafe,  as  I  mould  conceive  it  to  be  compounded  of  the  two  words 
Serf  and  Cents.  Du  Freine  (in  his  Gloflary  Media  et  infinite  Gracitatis) 
2  is 
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is  purfuing  the  dire&ion  of  this  part  of  the  law,  though  the  objection 
may  perhaps  by  many  be  confidered  as  rather  minute,  after  a  dif- 
ferent conftruction  of  this  ftatute  hath  fo  long  prevailed. 

gives  us  the  word  SepyeMn?,  citing  Anna  Comnena  for  it ;  the  Greeks  having 
adopted  the  term  from  the  crufades,  which  is  an  additional  confirmation 
that  this  word  is  not  to  be  derived  from  ferviens,  as  is  fuppofed  by  mod 
etymologifts.  The  Greek  word  would  be  otherwfe  Sfpa/ilfof,  as  the  name 
Valcntinianus  is  in  Greek  Oio&ii\mxvit.  If  to  this  it  be  objefted,  that  the 
changing  the  v confonant  into  a  holds  only  in  the  beginning  of  words;  theiv 
the  change  fhould  be  at  leaft  from  the  v  confonant  to  b,  and  the  word 
would  then  become  Zej €«i/7tk  ;  in  the  fame  manner  that  Jovianus  arid  Ocla- 
inanus  become  in  Greek  lo£i«w  and  0>t7«£i«w9j, 


D  d  2  The 
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The  Realm  and  People  of  England  fhall  not  be  fubject 
to  the  King  or  Kingdom  of  France. 

14  Ewd.  III.  Stat.  v.  A.  D.    1340. 

TH  E  conquefts  of  Edward  had  not  only  thrown  the  king- 
dom of  France  into  a  general  confternation,  but  had  given 
a  raoft  prudent  and  politick  alarm  to  the  Englifh,  left  they  fhould 
become  dependent  by  an  union  with  the  conquered  country.  This 
fuppofed  ftatute  is  in  reality  only  a  ftrong  declaration  from  the 
king,  that  this  apprehended  confequence  fhall  not  enfue  from  his 
victories.  It  begins,  "  Le  roi  a  touts  ceux,  as  queux  ceftes  pre- 
*'  fentes  lettres  vendront,  faluts,"  and  concludes  by  "  en  tefmoign- 
"  ance  de  quel  chofe  nous  avons  mis  noftre  feal."  This  decla- 
ration is  dated  in  the  fourteenth  year  of  his  reign  (in  England)  and 
the  firft  of  his  afluming  the  title  of  king  of  France  [z]. 

I  have  before  faid  that  this  was  a  prudent  and  wife  apprehenfion 
in  the  Englifh,  but  it  does  not  necejjarily  follow,  that  a  leffer  king- 
dom, by  conquering  a  greater  extent  of  territory,  fhould  in  time 
become  a  province  to  the  new-r.cquired  territory,  or  that  the  feat 
of  the  empire  fhould  be  fixed  there,  on  account  of  its  being  more 
■the  centre  of  dominion  ;  efpecially  if  the  conquering  country  be  an 
ifland,  which  will  ever  be  a  more  fecure  place  of  refidence  for  the 
king,  than  the  ftrongeft  fortifications  on  the  continent.  For  this 
reafon,  the  king  of  Denmark  refides  at  Copenhagen,  becaufe  it  is 
fituated  in  the  ifland  of  Zeeland,  which  hath  not  many  other  in- 
ducements to  fix  the  royal  refidence.  It  was  fome  centuries  be- 
fore the  emperors  of  Rome  changed  that  capital  for  Conftantinople, 
and  that  rather  from  a  whim  or  difguft  of  Conftantine,  than  becaufe 
Conftantinople  was  more  central.     Thefe  inftances  are  mentioned 

][z]  The  old  French  Hiftorians  and  Chronicles  allow,  that  Edward  the 
Third's  title  to  the  kingdom  of  Prance  was  a  good  one,  nor  do  they  feem 
to  feel  much  from  the  change  of  kings. 

to 
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-to  prove,  that  the  confequence  does  not  follow  of  necefjity  :  it  was 
moil  certainly  wife  in  our  anceftors,  however,  to  make  the 
earlieft  proteftations  and  provifions,  againft  fo  alarming  and  pro- 
bable an  event  [«]. 

It  is  infilled  at  the  end  of  this  declaration,  that  no  argument  or 
conftrucYion  mail  be  drawn  from  the  king's  having  altered  the  feal 
or  arms  of  England.  This  was  occafioncd  by  Edward's  having 
very  imprudently  put  the  Flower  de  luces  \b~\  (or  the  French  arms) 
in  the  firft  quarter  (as  the  blazoners  term  it),  which  is  taken  notice 
of  by  one  of  the  ancient  Chroniclers  as  having  defervedly  given 
great  offence. 

[a]  Inftances  indeed  do  not  very  frequently  occur  in  hiftory  of  the  leffef 
territory,  or  kingdom,  conquering  the  greater.  It  muft  be  admitted  that 
Alexander  does  not  feem  to  have  had  any  thoughts  of  returning  to  Mace- 
donia, and  his  directions  to  his  fucceflors  on  his  death-bed  feem  chiefly  to 
have  related  to  the  fecuring  his  new  conqueft  of  Perfia:  it  mod  likewife 
be  admitted,  that  the  Tartars  (though  conquerors)  have  eflabliihed  the 
feat  of  their  empire,  in  the  capital  of  China. 

[b]  It  feems  to  be  generally  agreed  by  the  French  antiquaries,  that 
thefe  Flower  de  luces  were  originally  meant  to  reprefent  the  heads  of 
fpears  ;  fuch  a  change  is  not  unufual  in  ancient  blazonry,  from  the 
painter's  imperfeft  reprefentation  of  the  thing  intended  :  the  lions  in  thi 
arms  of  England  were  originally  leopards. 


A  Con- 


[   zo6   J 

A  Confirmation  of  the  Great  Charter  and  other  Statutes,. 
14  Edw.  III.  A.  D.  1340. 

THIS  confirmation  of  the  Charters  contains  fome  very  parti- 
cular and  extraordinary  additions,  befides  the  general  con- 
firmation, of  which  there  have  been  two  or  three  other  preceding 
inftances ;  and  as  this  ftatute  hath  never  been  tranflated,  it  hath  not 
been  fufficiently  atttended  to. 

I  have  before  obferved,  in  the  Comment  on  Magna  Charta,  that, 
in  the  early  part  of  the  Englifh  hiftory  (though  long  after  Magna 
Charta  was  in  force),  the  peers  were  often  condemned  and  executed 
without  the  form  of  a  trial  by  their  peers,  or  indeed  any  trial  what- 
foever.     The  2d  chapter  of  this   ftatute  recites  this,  and  exprefly 
enacls,   that,  for  the  future,    they  (hall   be  tried  only  by  their 
peers  [c\ ;  and  that,  if  a  peer  chofe  to  fubmit  to  any  other  method 
of  trial,  it  fhould  not  prejudice  the  rights  of  the  peerage..     The  3d 
chapter  recites,   that  the  commonalty  of  the  realm  had  been  pro- 
fecuted  and   imprifoned  without  indictment,   contrary   to  Magna 
Charta ;  and  therefore  dire&s,  that  the  chancellor,  treafurer,  barons, 
and  chancellor  of  the   Exchequer,  judges  of  both  benches,  fteward 
and  chamberlain  of  the  houfhold,  keeper  of  the  privy  feal,  treafurer 
of  the  wardrobe  [<i],  comptroller  of  the  houfhold,   and  the  pre- 
fer] There  is  an  exception,  if  a  peer  is  profecuted  as  the  king's  farmer ; 
which  exception  feems  to  imply  that  it  was  at  this  time  underftood,  that  a 
lord  of  parliament  had  a  right  to  be  tried  by  his  peers  for  a  mifdemeanor. 
[d]  The  treafurer  of  the  wardrobe  I  conceive   to  be  the   fame  officer 
which  is  now  ftyled  the  mailer  of  the  wardrobe,  at  whofe  office  fome  pay- 
ments ftill  continue  to  be  made.     It  appears  by  Fleta  and  others,  that 
treaties  and  afts  of  flate  were  frequently  depofited  in  the  Wardrobe,  which 
then  contained  a  large  diftrift,  in  which  the  king's  artifans  lived  ;  and  there 
is  a  parifh  in  the  city  ftill  called  St.  Ann's  Wardrobe  from  this  circumftance. 
This  range  of  buildings  was  burnt  in  the  fire  of  London,  and  it  hath  fince 
been  found  better  (economy   to  purchafe  what  is  wanted  from  common 

ceptor 
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ceptor  [e]  and  chief  officers  of  the  duke  of  Cornwall,  fhall  take  an 
oath,  upon  entering  into  their  office,  to  obferve  the  Great  Char: 
in  every  article.  This  oath  (though  it  is  moft  ftrictly  injoined  by 
this  ftatute  to  be  taken  by  thefe  great  officers)  makes  no  part  of  the 
oath,  which  is  printed  in  a  collection  of  the  old  forms  of  oath?,  in 
1649,  though  the  law  continues  unrepealed. 

The  5th  chapter  enacts,  that  the  king  mould  remove  [  /"]  the  great 
officers   (beforementioncd)  five   or  fix   days  before  every  parlia- 
ment, in  order  that  thofe  who  had  complaints  to  make  might  not 
be  deterred  by  dread   of  their  power  and   influence  ;  and  that  the 
kin"'  might  with  confent   des  grantz,   which    fhould  be  moft  near 
to  him,  fubftitute  others  in  their  places :  this  was  indeed  a  moft  ex- 
traordinary regulation,  and,  I  fhould  think,  was  the  chief  pretence  for 
the  proclamation  which  enfues.     This  moft  conftitutional  ftatute  (at 
leaft  the  four  firft  chapters  of  it)  had  fcarcely  parted  when  Edward, 
by  the  advice  of  his  privy  council,   iflued  a  proclamation,  which 
contains  the  following  moft  hypocritical   and  illegal  reafons  for  not 
allowing  it  to  be  a  binding  and  obligatory  law.    "  Et  quia  editioni 
"  predicYi  ftatuti  prctenfi  nunquam  confenfimus,  fed  premiffis  prote- 
"  ftationibus  de  revocando  dictum  ftatutum   fi   de  faclo  procederet 
"  ad  coitandum  pericula   qnce  ex  ipfius  denegatlone  tunc  timebantur 
"  provenire,  cum  dictum  parliamentum  alias  fuiflet  diflblutum,  cum 
*'  magna    negotiorum     noftrorum    ruina :    dijjwndavhnus     (ficut 
"  oportuit)  et  dictum  pretenfum   ftatutum  figillari  permifimus  hac 
"  vice  :  videbatur  difto   concilio   noftro,  quod   ex  quo  dictum  fta- 
*'  tutum  ex  voluntate  gratuita  noftra  non  proceffit,  et  quod  nomen 
"  et  vim  ftatuti  habere  non  deberet.      Ideo  [g]  &c." 

I   fhould  imagine    that   no  one  can   read   thefe  paflages  of  the 
proclamation    without   feeling  indignation,  and   thinking   that   its 

tradefmen  :  it  is  probable,  that  many  valuable  records  were  deflroved  in 
this  office  by  the  fire  of  London. 

[e]  Ceux  que  font  chiefs  deputez  a  demorer  prez  du  fils  le  roy,  due  de 
Cornouaille. 

[/]  There  is  an  exception  of  the  Judges  and  Barons  of  the  Exchequer. 

[g]  The  meaning  of  this  preamble  is  very  obviou?,  but  1  muft  admite 
that  1  cannot  make  out  the  conuruction  of  it. 

being 
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being  published  in  the  Statute-book  as  an  aft  of  parliament,  is  a 
conftitutional  and  national  difgrace.  Under  pretence  of  the  fame 
prudent  difjimalation,  the  moft  important  and  facred  ftatutes  might 
for  ever  be  evaded.  I  have  before,  in  the  character  of  Henry  the 
Third,  had  occafion  to  obferve,  that  fome  of  our  kings,  moft  cele- 
brated for  their  conquefts,  had  attempted  to  make  the  greateft  in- 
fringements upon  the  conftitution.  The  prefent  proclamation 
furnifhes  a  moft  ftriking  proof  of  this,  and  it  is  dated  in  the  firft 
year  in  which  Edward  the  Third  aflumed  the  title  of  King  of  France, 
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18  Edw.  III.   Stat.  ii.  A.  D.  1344. 

THIS  ftatute  confifts  of  feven  chapters ;  and  the  preamble 
and  firft  chapter  have  never  been  tranflated,  though  the  fix 
other  chapters  are.  There  is  a  moft  lingular  recital  in  this  French 
preamble,  viz.  that  the  French  king,  "  s'afforce  tant  come  il  poet  a 
"  deftruir  notre  dit  feign eur  le  roi,  fes  alhez  \g\,  et  jubgitz,  terres 
*'  et  lieus,  et  [h]  la  lange  d'Angleterre."  The  complaining  that 
the  king  of  France  intends  to  deftroy  the  Englifh  language,  in  the 
preamble  to  an  Englifh  acl  of  parliament  /peaking  in  the  French 
language,  feems  to  be  one  of  the  moft  extraordinary  allegations 
which  were  ever  thrown  into  the  preamble  171  of  a  ftatute.  The 
law  then  exprefies  the  intention  to  fnpport  the  king  in  the  ftrongeft 
manner  in  his  war  againft  France,  as  they  clearly  forefee  \k~\  the 
deftru&ion  of  England,  if  Edward  does  not  immediately  pafs  the 
fea ;  and  they  exhort  him  fteadily  to  purfue,  and  never  to  drop, 
this  great  and  important  purpofe,   neither   for  letters,  words,   nor 

[g]  This  is  the  firft  mention  of  the  word  ally,  which  unfortunately  wc 
hear  too  much  of  in  the  more  modern  part  of  the  Englifh  Hiftory. 

[b]  In  my  manufcript   (beforementioned)   it  runs,   terres  et  lieus  dc  la 
langue  d'Angleterre,  which  is  perfectly  intelligible,  and  the  fenfe  reconcile- 
able  to  the  context.     Since  the  former  edition,  I  have  happened  to  meet 
with  the  word  landa,  ufed  by  Dante,  in  the  14th  Canto  of  his  Inferno, 
"  Dico,  che  arrivamo  ad  una  landa  ;" 

which  his  commentator  obferves  to  be-  a  very  uncommon  Italian  word,  and 
to  be  formed  from  the  old  French  word  lande,  and  which  fignifies  the  fame 
with  our  word  land.  If  therefore  this  word  lange, .ox  langue,  is  altered  to 
lande,  the  abfurdity  is  removed,  without  the  making  the  insertion  from 
the  manufcript  of,  de  la  langue,  inftead  of  et  la  langue; 

[i]  The  ftatute  of  Elizabeth,  for  tranflating  the  Bible  aud  Service  of 
Common-prayer  into  Welfh,  recites,  that  it  is  with  intention  to  make  the 
Welfh  learn  Englifh  the  more  readily;  which  is  likewife  a  very  fingular 
recital,  and. would  not  efcape  notice  in  an  Iriflj  ftatute. 

[^j  The  word  yvant  ihould  be  read  vyant ;  a  word  vitioufly  fpelt  for 
voiant,  or  feeing. 

E  e  fair 
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fair  promifes,  from  which  it  mould  feem  that  the  Englifh  already 
began  to  diftruft  themfelves  as  negotiators  [/].  The  parliament  not 
only  gives  this  exhortation,  but  likewife  grants  taxes,  in  which  it 
is  obfervable,  that  the  lords  and  prelates  join  with  the  commons  ; 
though  afterwards  mention  is  made  of  two  fifteenths  granted  by 
the  commonalty  of  the  realm,  and  two  tenths  by  the  cities  and 
boroughs.  From  this  it  fhould  feem,  that  the  knights  of  fhires, 
and  the  reprefentatives  of  cities  and  boroughs,  were  eonfidered  in  a 
diftinct  light ;  and  that  the  commonalty  was  only  bound  by  the 
affent  of  the  knights  of  the  mires,  and  the  inhabitants  of  cities  and 
boroughs  by  their  own  reprefentatives.  The  clergy  and  lay-peers 
might  poffibly  at  this  time  likewife  make  two  diftinct  independent 
bodies  in  the  houfe  of  lords ;  and  the  preamble  of  a  modern  act  of 
parliament  always  ftates  the  affent  of  the  lords  Spiritual  and 
Temporal,  though  the  lower  houfe  are  comprehended  in  the  general 
name  of  Commons  in  parliament  affembled. 

The  2d  chapter  of  this  ftatute  directs,  that  two  or  three  fdes 
mieultz  vavetz  des  count ces)  fhall  be  appointed  confervators  of  the 
peace,  and  that  they  fhall  have  the  king's  commiffion  to  hear  and 
determine  trefpaffes  and  felonies.  As  for  the  word  vavetz,  which 
is  tranflated  "  men  of  the  beft  reputation  in  the  county,"  it  is  to 
be  found  in  no  gloffary ;  nor  does  any  word  occur  which  bears 
any  great  affinity  to  it.  Upon  confulting  my  manufcript  of  the 
ftatutes,  I  find  the  word  ufed  inftead  of  it,  is  vaillantz,  which 
agrees  with  the  tranflation.  It  is  true,  we  generally  ufe  the  word 
valiant  as  fynonymous  with  the  word  courageous :  in  the  old 
French  writers,  however,  valiant  (from  valerej   fignifies  only  a 

[/]  It  is  admitted,  that  we  do  not  hear  of  any  complaint  of  the  infuf- 
ficiency  of  Englilh  negotiators,  till  the  pamphlets  which  fwarmed  after  the 
peace  of  Utrecht,  and  during  Sir  Robert  Walpole's  admininration,  when 
his  brother,  Mr.  Horace  Walpole,  was  embaflador  in  France :  one  need 
fay  no  more  of  thefe  than  that  they  were  party  pamphlets.  The  Abbe 
Mongon  hath  done  juftice  to  the  memory  of  Lord  Walpole,  and  fays,  that 
Cardinal  Eleury  was  throughout  his  dupe,  which  is  highly  probable,  as  he 
was  fo  far  advanced  in  years. 

man 
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man  of  worth  ;  and  courageux  fignifies  angry.  It  is  very  extra- 
ordinary, that  juftices  of  the  peace  mould  have  fo  much  declined 
the  trying  of  felonies ;  when  it  appears  by  this  ftatute  (to  which 
they  owe  their  inftitution)  that  it  was  the  chief  purpofe  for  which 
they  were  appointed. 

The  4th  chapter  repeals  all  commiffions  to  aflay  weights  and  mea- 
fures ;  which  I  mould  not  have  taken  notice  of,  did  it  not  recite  the 
abufes  of  thefe  commiflions :  abufes,  which  have  prevented  the  dif- 
ferent ftatutes  (from  Magna  Charta  downwards,  which  relate  to 
weights  and  meafures)  from  being  carried  into  execution. 

[rn~]  Thus,  in  the  preamble  of  1  Edw.  III.  Stat.  i.  "  continuant  leur 
"  mauvefte,  moverent  le  coragede  dit  Roy  Edouard." 
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THE    OATH    OF    THE    JUSTICES, 
i8Edw.  III.  Stat.  iv.  A.  D.  1344. 

WHETHER  it  arofe  from  the  king's  having  been  fre- 
quently abfent  during  his  wars  with  France,  or  whether 
from  increafe  of  trade  and  riches  [;//],  the  law  itfelf,  the  people  of  the 
country,  and  the  judges  who  were  to  difpenfe  the  law  to  the  fubjecT:, 
each  wanted  at  this  time  much  reformation.  We  find  this  from 
the  recitals  to  many  ftatutes  of  this  reign,  and  likewife  from  that 
volume  of  the  Year  Books,  which  is  entitled,  The  Book  of  Affifes, 
where,  by  the  articles  to  be  inquired  into  by  the  judges  of  the 
King's  Bench,  it  will  appear,  that  there  were  abufes  in  the  ad- 
ministration of  juftice  (though,  according  to  modern  ideas,  a  high 
conception  of  it  hath  been  formed),  which  are  now  happily  not 
even  heard  of,  much  lefs  are  they  neceffary  to  be  reftrained  and 
punifhed  [»]. 

\m\  The  6th  chapter  of  the  flatute  lafl  obferved  upon  makes  mention, 
for  the  firft  time,  of  the  circulation  of  gold  coin. 

\n\  "  Ceux  font  les  articles  que  font  enquires  per  enqueft  d'off.  en  Bank 
"  le  Roy,  fait  a  enquirer  de  homicides,  larcens,  arfours  de  meaf.  ravifours  des 
"  femes,  et  de  touts  manner  de  felons  et  de  felonies,  et  lour  receptors,  pro- 
"  curors,  et  maintainors,  auxi  bien  de  temps  le  roy  le  pere,  come  de  temps 
"  le  roy  que  ore  eft,  efchapes  de  larons,  &c. 

"  Item  de  ceux  que  Fowent  misfefors  de  batre  les  gentes  de  court,  jurors 
"  d'enquefts,  ou  afcuns  auters  homes,  queux  font  les  bators,  et  ceux  qtfe  les 
*  Fowent,  &c. 

"  Item  des  endidtors  que  font  garner  les  end'itees  *,  et  difcoverent  le  coun- 
"  feil  le  roy,  et  des  juftices,  et  de  lour  compaynons. 

"  Item  de  ceux  que  veignent  forciblement  en  court  le  roy  counter  ajpfes, 
u  en  affreiant  de  la  peas,  que  les  jurors  n'ofent  dire  veritie. 

"  Item  de  gardeins  des  prifons,  qui,  pur  dred  de  penance,  font  les  pri- 
"  fones  deven'  provours,  et  appeller'  lays  gents  pur  covetile  de  gaine. 

•  This  explains  the  meaning  of  that  part  of  a  Grand-juror's  oath,  by  which  he  promifes  not 
to  dijcloje  the  king's  counjil. 

4  Thefe 
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Thefe  articles  of  inquiry,  which  the  Year  Book  fixes  to  the 
twenty-fifth  year  of  this  king's  reign,  fhew  the  prevailing"  crimes 
at  this  time  ;  and  the  oath  of  the  judge?,  now  regulated  by  par- 
liament, fhews  what  was  objected  to  them  in  their  difpenfing  of 
juftice.  The  firft  material  part  of  the  oath  is.,  that  they  fliall  not 
take  fee  or  prefent  from  any  one,  if  it  is  not  meat  or  drink,  and 
that  of  a  very  fmall  value  ;  they  then  (wear,  that  they  will  not 
take  robes  from  any  one,  except  the  king,  nor  give  counfel  or 
advice  to  any  one  where  the  king  is  party  ;  and  the  ftatute  having 
fo  far  confidered  them  as  officers  paid  by  the  crown  [0],  then  provide* 
for  the  equal  diftributicn  of  juftice  to  the  fubjc.fi ,  by  making  it  part 
of  the  oath,  that  they  fhall  not  regard  any  letter  or  meflage  from  the 
king,   with  relation  to  any  point  depending  before  them,  which 

"  Item  de  ceux  que  teignent  gents  a  lour  robes  ou  fees  pur  veritie  ex- 
"  tinger,  et  pur  mainteiner  lour  rnauvaifes  emprifes,  &c. 

"  Item  de  confpirators,  et  confederators  que  foy  ent'raliont  par  ferement, 
"  covenant,  ou  par  auter  aliance,  que  chefcun  eidera  et  fuftendr'  autre  em- 
u  prife,  foit  il  faux  ou  veritie  •,  et  que  f'auxement  fait  endicT  et  acquit' 
"  gents,  ou  fauxement  move  ou  maintein  pices. 

"  Item  de  coroners,  des  chiefes  conftables  des  hundreds,  que  elizent  gents 
"  de  petit  value,  et  efpargnent  lez  bons  pur  lour  don' ;  et  dafcun  hundred 
"  qu'on  affeffe  pur  tiels  articles  a  trouver  a  c  s,  ou  a  x  marks,  ou  ils  levent 
"  x  li,  a  grand  oppreffion  de  people. 

"  Item  des  garde  de  prifons  que  appernent  laies  perfones  que  font  en  lour 
"  garde  l'ettur'  per  ca'e  de  falvat'  d'lour  vie  en  delturbament  de  la  com''  ley, 
"  que  la  juflic'  ne  fe  peut  faire  fur  eux  come  fur  laies  gents  en  deceit  d'el 
"  roy. 

"  Item  des  taxors,  et  quillors  de  xv  cP  que  per  eux  et  lour  miniflres  par- 
"  nent  certeins  fees  a  lour  clerks,  hufhers,  et  autres  lour  miniflxes,  et  pur 
"  faire  acquit'. 

"  Item  de  touts  fervants,  officers,  et  miniftres  le  roy ;    Archevefques, 

"  Evefques,  Dukes,  Contez,  Barons,  et  touts  autres  quecunque  de  lour  tralii- 

"  fons,  extorc'  et  greivances  faits  al'  people  le  roy,  et  de  lour  donefons  et 

"  gnindfums  prifes  et  levies  de  people  le  roy,  pur  grandifment  de  lour 

"  feigniorages,  ou  en  autre  maner." 

[0]  It  appears  by  20  Edw.  III.  ch.  i,  that  the  king  at  this  time  had  in- 

creafed  the  falaries  of  the  judges. 

is 
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is  likewife  a  provifion  of  one  of  the  moft  ancient  of  the  Scotch 
ftatutes. 

The  neceffity  of  a  judge's  taking  this  oath  having  been  thus  in- 
joined  by  the  legiflature,  it  was  one  of  the  articles  of  complaint 
againft  Richard  the  Second  in  the  fucceeding  reign  [p],  that  he  had 
made  the  judges  and  other  great  officers  take  oaths  of  a  new  form, 
when  they  entered  upon  their  office  ;  and  that  thefe  new  oaths  were 
adminiftered  infecret.  Notwithftanding  this,  the  oath  continues 
to  be  admimftred  in  private  ;  the  occafion  of  which  I  mould  imagine 
to  arifc  from  the  judge  being  fworn  on  his  knees  before  the 
chancellor:  if  this  is  improper,  it  fhould  be  banifhed  from  the 
private  room,  as  well  as  the  open  court. 

[>]  Graft,  p.  8. 
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THE    STATUTE    OF    LABOURERS, 

23  Edw.  III.  A.  D.    1349. 

THIS  fuppofed  [g~\  ftatutc  recites  the  great  increafe  of  wages 
occafioned  by  a  plague,  fome  labourers  now  taking  ad- 
vantage of  the  fcarcity  of  hands  to  infill  upon  extravagant  wages, 
and  others  choofing  rather  to  beg  and  live  in  idlenefs,  than  to  earn 
their  bread  by  labour.  Befides  the  other  calamitous  circumftances 
which  attend  a  peftilence,  it  is  remarked  by  all  hiftorians  [r],  who 
have  given  an  account  of  occurrences  during  this  melancholy  fecne 
of  defolation  and  diftrefs,  that  the  manners  of  the  people  (from 
defpair  [s])  become"  di'dblute  and  abandoned  beyond  conception  : 
nor  is  this  diflblutenefs  at  once  removed  by  the  ceafing  of  the  pef- 
tilence :  the  ftatute  therefore  fpeaks  the  language,  and  introduces 
regulations,  of  feverity. 

By  the  firft  chapter,  every  perfon  able  in  body,  and  under  the  age 
of  fixty,  not  having  means  of  maintaining  himlelf,  is  bound  to  ferve 
him  who  mail  be  willing  to  employ  him,  at  the  wages  which  were 
ufually  given  the  fix  years  preceding  the  plague  ;  and  if  he  refufes, 
and  it  is  proved  by  two  witneffes  before  the  fheriff,  bailiff,  lord\f\, 

[q~]  No  mention  is  made  of  the  intervention  of  the  commons,  which 
mull  henceforward  be  looked  upon  as  abfolutely  effential,  whatever  it 
might  have  been  before. 

[/]  Particularly  Boccace,  in  his  account  of  the  plague  at  Florence, 
which  gave  occafion  to  his  Decameron,  and  which  feems  to  exceed  the 
celebrated  defcription  of  the  plague  of  Athens  by  Thucydides.  I  do  not 
by  this  mean  that  Thucydides's  being  more  particular  with  regard  to 
the  fymptoms,  may  not  make  it  more  valuable  to  pofterity  from  the  in- 
formation, which  phyficians  may  receive  from  it. 

[j]  Thofe  religious  fefts  who  fuppofe  their  (fate  of  falvation  to  be 
defperate,  are,  for  the  fame  reafon,  mod  remarkably  wicked  and 
abandoned. 

[t]  The  words  of  the  ftatute  are,  vlcecomiti,  ballivo,  domino  aut  con- 
ox 
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or  conftable  of  the  village  where  the  refufal  is  given,  he  is  to  be 
committed  to  g-ol,  and  continue  there  till  he  finds  fureties  for  en- 
tering into  fervice  upon  thefe  terms. 

By  the  7th  chapter,  no  one  is  to  give  alms  to  a  beggar,  who  is 
able  to  labour,  under  penalty  of  imprifonment,  "  Nemo  fub  colore 
"  pietatis,  aut  eleemofynae  quicquam  donet,  feu  eos  in  defidia  fovere 
"  praefumat,  ut  fie  compellantur  pro  vitae  neceflariis  laborare  [«]." 

By  the  laft  chapter,  feme  penalties,  impofed  by  a  preceding  part 
of  the  law,  are  difpofed  of  in  a  very  unufual  manner  :  they  are  not 
given  to  the  informer  [it1]  (as  in  more  modern  times)  to  enforce  the 
execution  of  a  ftatute,  but  in  aid  of  difmes  and  quinzimes  granted 
to  the  king  by  the  commons. 

Whether  the  neglecl  of  this  ftatute  arofe  from  this  improper 
diftribution  of  the  penalty,  or  more  probably  from  the  feverity  of 
the  law,  the  parliament,  two  years  afterwards,  in  the  twenty-fifth 
of  Edward  the  Third,  attempted  to  carry  it  into  more  rigorous 
and  effectual  execution  ;  and  likewife  added  fome  new  regulations, 
fixing  the  prLe  of  not  only  the  wages  of  the  labourer,  but  almoft 
every  kind  of  artifan.  Some  of  the  particulars  are  curious,  and 
are  a  good  ftandard  to  fettle  the  comparative  value  of  money, 
which  often  throws  great  light  upon  the  more  ancient  fiatutes. 

The  common  labourer,  in  the  hay  harvefi,  is  only  to  have  one 
penny  a  day,  except  a  mower,  who,  if  he  mows  by  the  acre,  is  to 

Jlabularlo  ville,  which  word  daminus,  I  fliould  conceive  to  mean  lord  of  die 
manor. 

\ji~\  There  is  an  ordinance  of  King  John  of  France  (Edward's  con- 
temporary), that  the  clergy  fliall  preach  againft  this  falfe  charity  of  giving 
alms  to  thofe  who  are  able  to  work.  Crd.  lloyales,  p.  5.  Since  the 
introduction  of  the  Poor's  Laws,  it  is  become  ftill  a  more  weak  and  falfe 
charity  to  an  Englishman ;  a  foreigner  or  negro,  however,  may  ftill  want 
our  alms  in  this  country. 

fw]  The  proportion  of  a  penalty,  which  fliall  be  given  to  an  informer, 
feems  to  be  now  fettled,  viz.  half;  at  firft,  however,  it  was  commonly  a 
fourth,  and  afterwards,  by  later  ftatutes,  a  third,  till  the  half,  at  which  it 
is  now  fixed :  even  this  large  proportion  feldom  hath  its  effech 

have 
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have  $d.  per  acre,  or  otherwife  $d.  a  day.  A  reaper  [x]  is  to  have, 
in  time  of  corn  harveft,  zd.  the  firft  week  in  Auguft,  and  $d.  till 
the  end  of  the  month  [ y]  ;  and  they  are  likewife  neither  to  aik 
meat,  nor  any  other  perquifite  or  indulgence.  The  law  alfo 
requires,  that  they  fhall  repair  to  the  next  town  or  village,  car- 
rying their  fcythe  or  fickle  openly  in  their  hands,  and  fhall  there  be 
hired  in  fome  public  place.  This  regulation  of  the  ftatute  (though 
in  other  refpects  difregarded)  feems  to  have  been  the  occafion  of 
what  is  now  feen  in  country  towns,  when  labourers  want  em- 
ployment. 

The  2d  chapter  direcls,  that  no  man  in  harveft  (before  fettled 
to  be  in  the  month  of  Auguft)  fhall  leave  the  village  in  which 
he  lived  during  the  winter,  except  the  inhabitants  of  Staffordfhire, 
Derbyfhire,  Lancafhire,  Craven,  and  the  Marches  of  Wales  and 
Scotland.  The  occafion  of  which  is,  that  there  are  large  trails  of 
mountain  or  moorland  in  all  thefe  counties  and  diftricts,  where 
nothing  can  be  raifed  but  oats,  which  often  are  not  ripe  till  October, 
and,  confequently,  if  the  labourers  were  not  employed  in  more  early 
harveft,  they  would  be  without  any  means  of  getting  their  liveli- 
hood, during  the  months  of  Auguft  and  September.  For  the 
lame  reafon,  the  inhabitants  of  the  Pyrenees  come  for  fix  weeks  into 
the  Southern  provinces  of  France,  and  return  in  proper  time  for 
the  getting  in  of  their  own  harveft. 

As  I  have  mentioned,  that  the  wages  allowed  to  labourers  bv 
this  law  fliew  the  comparative  value  of  money  :  I  fhall  likewife 
refer  the  reader  to  the  appendix  of  the  third  volume  of  Dr.  Brady's 
Hiftory,  where  there  is  a  very  particular  account  of  the  pay  of 
Edward  the  Third's  army,  in  the  twentieth  year  of  his  reign. 
The  pay  of  the  Black  Prince  was  20  s.  per  diem  :    the  fum  total,  is 

[V]  Sc'wurs  de  blcs  ;  the  mower  is  termed  faucheour  des  preez :  this 
ftatute  hath  never  been  tranflated. 

[7]  No  one  conceives  more  highly  of  parliamentary  powers ;  but  this 
regulation  (depending  upon  the  feafon)  feems  to  exceed  even  the  om- 
nipotence of  the  legiflature. 

F  f  12,720/. 
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12,720/.  is.  and  yd.  for  which  an  army  and  fleet  of  31,294  men 
was  to  be  payed  and  fubfifted  for  fixteen  months,  which  poffibly 
may  rather  aftonifh  a  modern  board  of  treafury,  or  contractor  for 
Germany.  There  is  likewife,  in  Sir  Richard  Cox's  Hiftory  of 
Ireland,  an  account  of  the  falaries  of  moft  of  the  principal  officers  of 
the  crown  at  this  time,  from  which  the  fame  comparative  value 
may  be  drawn. 


OF 


OF  THOSE  THAT  BE  BORN  BEYOND  THE  SEA, 

25  Edw.  III.  Stat.   ii. 

THIS  ftatute  recites  a  doubt  [2],  whether  children  born  of 
parents  out  of  the  king's  allegiance  ihould  inherit  lands  in 
England  ;  which  queftion,  it  feems,  had  been  before  the  parliament 
in  the  eighteenth  year  of  this  king's  reign,  but  nothing  had  been 
decided.  The  ftatute  firft  declares,  that  it  is  the  law  of  the  crown 
of  England  [a],  and  hath  always  been  fo,  that  the  children  of  the 
king,  born  in  any  part  of  world,  have  a  right  to  inherit  $  and  this, 
according  to  the  obfervation  made  in  the  note  below,  is  a  ftrong 
argument  to  prove,  that,  in  the  cafe  of  a  common  fubject,  the  law 
was  apprehended  to  be  otherwife.  I  mould  imagine,  that  this  par- 
liament (or  the  judges  of  the  time),  if  they  had  been  confulted  whe- 
ther Philippa  of  Hainault,  queen  of  Edward  the  Third,  had  been 
naturalized  by  her  marriage,  would  not  have  long  hefitated  about 
the  anfwer. 

After  this  declaration,  the  ftatute  having  naturalized  John  de 
Beaumont,  Elizabeth,  daughter  of  Guy  de  Bryan,  and  Giles,  the 
fon  of  Ralf  Daubenye,  gives  a  very  extraordinary  power  to  the 
king,  viz.  that  as  many  others  as  he  fhould  pleafe  to  name,   mould 

[z~\  The  French  espreflion,  in  the  original,  is  en  avere,  and  not  en 
anoerouft ;  which  is  always  ufed  by  Littleton,  in  his  Tenures,  to  fignify  a 
doubt. 

[a]  This  is  always  confidered  as  part  of  the  common  law,  and  differs,  ai- 
med in  every  rule  relating  to  it,  from  what  is  law  in  the  cafe  of  a  fubjeft. 
Thus  a  queen  confort  may  make  a  will,  may  fue,  or  be  fued,  &c.  Lord 
Cuke,  in  his  firft  Inftitute,  p.  31.  B.  fays,  that  in  certain  cafes  a  wife  fliall 
not  be  endowed  of  her  hufband's  eftate,  and  particularly  if  fhe  be  an 
alien:  he  excepts  however  the  cafe  of  not  only  a  queen  of  England  who 
is  an  alien,  but  alfo  a  foreigner  who  is  married  to  the  brother  of  a  king  of 

Ff  2  be 
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be  to  all  intents  and  purpofes  naturalized ;  and  likewife  enacts,  that 
for  the  future  all  children  born  of  parents  (fubjects  of  the  king) 
i  fhould  inherit,  except  the  children  of  mothers  who  fhall  pafs  the  fea, 
without  leave  of 'their  hufbands. 

England,  and  inftances  the  queen  of  Navarre,  who  was  married  to 
Edmond,  brother  of  Edward  the  Firft ;  he  likewife  mentions  that  it  was 
fo  refolved  by  all  the  judges  of  thofe  times,  who  were  afTembled  on  that 
occafion. 


THE 
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THE    STATUTE    OF    TREASONS, 

25  Edw.  III.  Stat.   v.  A.  D.   1 35 r . 

IS  H  A  L  L  take  a  very  extraordinary  liberty  with  regard  to  the 
title  of  this  ftatute,  which  I  have  altered  from  the  Statute 
of  Purveyors,  to  that  of  the  Statute  of  Treafons.  It  is  true,  that 
the  firft  [6]  chapter  of  this  law  (as  well  as  the  1 3th)  relates  to 
purveyance  ;  but  the  2d  great  conftitutional  chapter,  which  hath 
defined  what  fhall  be  deemed  treafon,  hath  certainly  a  right  to 
give  a  title  to  this  Capitularium  j  which  chapter  (after  many  new 
treafons  enacled  during  the  reign  of  Henry  the  Eighth)  is  fixed 
upon,  by  the  firft  of  Philip  and  Mary,  as  the  ftatute  declaratory 
of  the  common  law,  and  which  therefore  mould  continue  in  its  full 
force  without  alteration,  whilft  the  other  laws  of  tyranny  are  en- 
tirely repealed. 

As  the  declarations  made  by  this  ftatute  of  what  (hall  be  deemed 
treafon  are  generally  known  by  not  only  lawyers,  but  even  every 
one  who  hath  read  an  Englifh  hiftorian  with  any  degree  of  attention, 
I  fhould  not  have  ftated  any  of  the  particulars,  did  it  not  give 
occafion  to  fome  obfervations. 

It  begins  by  declaring,  that  it  fhall  be  treafon  to  compefs  \c\  or 
imagine  the  death  of  the  king.  There  have  been  many  comments 
upon  thefe  words  compafs  and  imagine ;  and  I  fhould  with  great 
deference  think,  that,  notwithftanding  the  general  excellence  of 
this  moft  wife  and  important  ftatute,  the  word  imagine  is  not 

\b~]  It  confifts  of  twenty-three  chapters. 

[c]  Fait  compafler  ou  imaginer  la  mort  notre  feigneur  le  Roi.  Is  it  not 
extraordinary,  that  the  life  of  an  Englishman,  profecuted  by  the  crown, 
fliould  continue  to  depend  upon  the  critical  conitrucYion  of  two  obfolete 
French  words  ?  The  word  imagine  is  ufed  in  the  Pfalms,  ii.  1.  in  the  fame 
lenfe  with  plot :  Why  do  the  heathen  Jo  futioujly  rage  together  t  ami  why  do 
the  people  imagine  a  vain  thing? 

fufficiently 
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fufficiently  explicit,  and  is  likewife  too  figurative  to  be  made  ufe 
of  in  defcribing  this  moft  capital  of  all  criminal  offences.  The 
Lombards,  indeed,  by  their  old  laws,  make  ufe  of  ftill  more  loofe 
and  figurative  expreffions,  "  Si  quis  contra  animam  regis  cogita- 
"  verit  [d\."  The  Fuero  Jvfgo,'m  defcribing  the  offence  of  treafor, 
makes  ufe  of  the  exprelfion  que  trattaren  [<.']  del  morte  del principe\ 
which  is  likewife  n  moft  loofe  exprelfion,  though  the  Spaniards  were 
at  that  time  a  more  free  people,  than  perhaps  in  any  other  part  of 
Europe  [/]. 

The  compaffing  or  imagining  the  death  of  the  queen  (defcribcd 
by  the  word  Madame  fa  compaig?ieJ,  is  likewife  declared  to  be  high 
treafon.  Upon  this  expreifion  there  have  alfo  been  doubts,  whe- 
ther a  queen-dowager  is  included  ;  1  do  not  mean  by  this  to  fay,  that 
fuch  doubts  have  not  received  a  very  fatisfa&ory  folution,  but  only 
that  it  might  have  been  worded  in  this  part  with  greater  preciflon. 
The  defignation  of  the  queen,  by  the  words  Madame  fa  com- 
paigne,  feems  to  be  lingular  ;  we  find  however  the  fame  expreifion  in 
other  laws  of  Europe  [g],  "  Los  hijos  y  companna  del  rey  han  de  fer 
*■*  bien  tratados,  y  que  najie  les  haga  furca,  ni  danno  algun  \b"\.v  It 

Id]  Some  of  the  ancient  Englifh  grams  are  very  figurative :  "  Omnes 
"  libertates  et  aquas  circa  Hull,  quas  cor  cogitare  poterit,  aut  ocuLus  videre." 
Rymer,  vol.  ii.  part  ii.  p.  183. 

[e]  The  Royal  Dictionary,  publifhed  at  Madrid  in  1739,  gives  many 
diiTerent  fignificatrons  to  this  word,  and  none  of  which  comes  up  to  the 
fenfe  in  which  it  feems  to  be  ufed  in  this  law,  which  \s,"Jhall  concern  him- 
f elf  in,  cr  plot,  the  death  of  the  king." 

\_f]  Nath.  Bacon  fays,  that,  in  the  time  of  the  Saxons,  an  indi&ment  for 
high  treafon  againll  the  king,  ran  felomch ;  if  againft  the  country,  pro- 
d's torie:  he  would  have  obliged  antiquaries  much  by  printing  thefe  indict- 
ments at  length,  as  well  as  writers  on  the  conftitutional  law  of  England. 

f^]  Afl'crius,  in  his  Life  of  Arthur,  mentions,  that  the  Saxons  never  de- 
fcribed the  queen  by  the  word  regina,  fed  tantum  regis  cotijugem  appella- 
bant. 

[/j]  Fuer.  Jufg.  lib.  i.  p.  52.  "  The  children  and  wife  of  the  king  are  to 
be  well  treated  and  rcfpecled,  and  the  law  is  to  proteel  them  from  any  in- 
juries,"    This  law  fuppofes  the  king  to  be  dead. 

is 
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is  next  declared,  that  the  counterfeiting  of  the  king's  great,  or  priw 
feal,  mall  likewife  be  confidered  as  high  treafon  ;  which  I  fhould 
not  have  taken  notice  of  (as  this  part  of  the  law  cannot  be  more 
clearly  expreffed),  did  not  a  writ,  printed  in  the  original  French,  at 
the  end  of  fome  other  ftatutes  [/]  of  the  fame  year,  give  ns  the  in- 
timation of  a  very  great  neglect  in  this  part  of  the  act,  and  which, 
in  fome  meafure,  fecms  to  countenance  an  obfervation  made  by 
Carte,  that  no  lawyer  fat  in  this  parliament,  when  this  moft  con- 
ftitutional  ftatute  became  a  law  [k].  This  writ  mentions  a  claim 
made  by  the  clergy,  that  a  clerk,  who  was  convicted  of  counter- 
feiting the  great,  or  privy  feal,  or  the  king's  coin,  fhould  have  his 
privilege  of  clergy,  to  which  the  king  anfwers ;  "  that  he  is  too 
"  much  prefled  by  bufmefs  of  the  greateft  importance  to  decide  this 
"  point,  but  that,  if  any  clerk  fhould  be  convicted  of  this  offence 
"  before  the  next  feffion  of  parliament  (in  which  he  hopes  it  will 
"  be  fully  difcuffed),  he  fhall  not  be  executed,  but  delivered  to  the 
"ordinary."  We  find  accordingly,  that  this  point  muft  have  been 
before  the  legiflature,  and  yet  nothing  is  faid  with  regard  to  the 
privilege  of  clergy.  It  might  be  impolitick  indeed  (from  circum- 
ftances),  that  this  point  fhould  have  undergone  a  difcuffion  in  par- 
liament ;  but  as  the  clergy  had,  in  effect,  eftablifhed  this  privilege, 
the  opportunity  of  taking  it  exprefly  away  by  ftatute  fhould '  not 
have  been  omitted. 

The  ftatute  then  proceeds  to  offences  in  counterfeiting  or  de- 
bafing  the  coin,  which  have  been  made  capital  in  all  countries 
where  a  coinage  hath  been  eftablifhed  [/] :  as  it  is  therefore  uni- 
verfally  a  capital  offence  to  counterfeit  the  coin,  it  is  mucV-  to  be 
lamented,  that  thofe  kings  who  have  debafed  the  money  of  the  ftate, 
and  have  ordered  the  money  thus  debafed  to  pafs  at  the  Iterling 

[i]  Cay's  Stat. 

[i]  Carte  mentions  this  obfervation  invidioufly. 

[/]  It  is  made  fo  by  the  ancient  Athenian  laws,  idv  t«  75  Ko/xir/xa  fiapSfi'^, 
tov  Soivzlov  Tr*  £»if*i'*f  3mm.  Petit's  Leg.  Att.  p.  40.  and,  by  the  Kullian  law, 
the  criminal  is  punifhed  by  being  obliged  to  fwallow  the  bafe  metal,  in  a 
ilate  of  fufion.     Strahlenbergh's  Raffia. 

5  Frice« 
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price,   are  not  fubjeft  to  a  profecution  for  this  offence  en  their 

part  [»]. 

As  treafon  is  in  all  ftates  coniidercd  as  the  greateft  crime  of 
which  the  fubject  can  be  guilty,  I  have  looked  into  the  laws  of 
molt  countries  in  Europe  on  this  head,  which  in  general  are  much 
more  loofely  worded  than  the  prefent  ftatute,  at  the  fame  time  that 
the  punifhment  is  fometimes  more  fevere  by  its  tortures,  than  can 
ever  anfwer  the  great  end  for  which  executions  become  neceflary. 
If  the  criminal  in  his  agonies  excites  the  pity  of  the  fpectator,  the 
crime  for  which  he  fuffers  is  forgotten,  and  the  law  and  its  mi- 
nifters  are  confidered  as  cruel  and  vindictive.  There  feems  to  be 
one  particular  in  which  all  the  laws  (where  the  government  is  in 
the  hands  of  a  king)  agree,  viz.  that  it  fhall  be  high  treafon  to  kill 
his  counfellors  ;  which  arifes  from  this,  that  the  pretence,  in  the  con- 
fpirator,  is  generally  to  remove  the  minifter,  whilft  the  king  him- 
felf  is  fuppofed  to  be  blamelefs  [n\. 

[tri]  Henry  the  Eighth  is  faid  to  have  taken  this  method  of  filling  his 
coffers.  To  the  great  honour  of  the  kings  of  England  this  hath  not  been 
attempted  for  the  laft  century ;  very  recent  inftances  are  not  however  want- 
ing in  other  parts  of  Europe. 

[«]  Sir  Francis  Holburne  hath  printed  a  reading  on  this  flatute,  in  the 
year  1681. 
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A    STATUTE    OF   PROVISOR  S, 

25  Edw.  III.   Stat.  i.   A.  D.  1351. 

SIR  Henry  Si-el  man  gives  this  account  of  the  meaning  of 
the  word  Provifors,  as  ufed  in  this  Statute-,  the  general 
fignification  of  the  word  being  fynonymous  with  a  purveyor. 
"  Provifores  etiam  dicuntur,  qui  vel  epifcopatum,  vel  dignitatem 
"  aliam  ecclefiafticam  in  Romana  curia  fibi  ambiebant  de  futuro, 
'*  quod  ex  gratia"  expeflativd  nuncuparunt,  quia  ufque  dum  vacaret 
"  expe&andum  eflet  [«]."  As  this  ftatute  is  to  be  confidered  as  a 
fort  of  manifefto  again!!  the  court  of  Rome,  the  preamble  is  more 
full  and  laboured  than  that  of  any  other  law  which  hath  yet  oc- 
cured. 

The  refiftance  and  oppofition  to  the  papal  encroachments  was 
not  confined  to  England  at  this  time  ;  for  we  find,  in  Boulain- 
villiers  [<?],  a  petition  fdu  tiers  etat)  to  King  John  of  France,  that 
he  would  infill  upon  the  privileges  and  immunities  of  his  kingdom 
againft  Pope  Boniface.  Fortunately  for  this  country,  the  fuccefles 
of  Edward  had  made  the  Englim  nation  fo  refpe&ed  and  feared 
throughout  Europe,  that  thefe  provifions  were  thoroughly  carried 
into  execution;  whereas  the  humiliating  adverfities  of  the  French 
made  them  lefs  capable  of  aflerting  their  national  dignity  and  pri- 
vileges againft  the  papal  impofitions.  England  likewife,  by.  its 
advantage  of  iniular  jituation,  was  lefs  fubjec>  to  the  papal  power, 
which  could  only  be  enforced  by  the  pope's  employing  the  army  of 
a  catholick  country  againft  the  ftate  which  lay  under  his  anathemas ; 
whereas  an  invafion  of  England  was  impracticable  from  any  other 
country  but  France,  then  much  depreficd.  The  other  method 
which  the  pope  hath  of  enforcing  his    affumed  powers  is,  by  fo- 

[«]  The  word  Provifor  might  therefore  be  not  improperly  rendered  a 
hoke>'Out. 

[0]  Vol.  iii.  p.  72. 

G  g  menting 
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meriting  a  rebellion  again  ft  the  excommunicated  king  in  his  own 
country.  This  likewife  could  as  little  be  efte&ed,  Edward  being 
at  the  heighth  of  popularity  from  the  eclat  of  his  victories ;  and, 
befides  this,  the  parliament  joined  with  him  in  refilling  the  Papal 
encroachments  from  the  ftrongeft  motives  of  intereft,  as  by  this 
means  they  feenred  their  own  prefentations  to  ecclefiaftical  bene- 
fices, when  they  happened  to  be  in  lay  hands. 

Though  the  encroachments  of  the  church  of  Rome  are  mentioned 
throughout  this  law  in  their  proper  light,  yet  the  pope  himfelf  is 
treated  with  great  refpeft,  being  ftyled  Le  faint  pere,  or  Holy 
Father  [/>].  One  of  the  titles  therefore  of  this  ftatute,  viz,  "  the 
king  and  lords  fhall  preient  unto  benefices  of  their  own,  and  not 
"  the  bifoop  of  Rome"  hath  moft  evidently  not  been  taken  from 
the  parliament  roll,  but  hath  been  added  by  a  tranflator  or  editor 
fince  the  Reformation. 

What  moft  deferves  notice  in  this  ftatute,  is  the  explanation  of 
the  conge  d\flire,  upon  the  vacancy  of  an  archbifhoprick  or 
bifhoprick.  The  ftatute  fuppofes,  that  the  free  election  in  the 
chapters  had  been  originally  granted  by  the  king's  progenitors,  upon 
condition  that  they  fhould  have  firft  afked  leave  of  the  king  to 
choofe,  and  after  the  election  alfo  requefted  his  aflent[y];  which 
conditions  (fays  the  ftatute)  having  been  neglefted,  it  is  reafonable 
that  the  thing  fhould  return  to  its  firfl  nature.  Now,  in  the  firft 
place,  this  previous  and  fubfequent  affent  of  the  king  does  not 
feem  to  be  very  reconcileable  to  what  is  ftated  to  have  been  a  free 

[p]  The  beginning  of  all  the  letters,  from  the  kings  of  England  to  the 
pope,  in  the  twelfth,  thirteenth,  and  fourteenth  century,  is,  Papa  Rex  de- 
vcta  pedum  ofcula  beatoritm  :  the  meaning  of  this  is  very  obvious;  but  there 
feems  to  be  a  difficulty  in  tilling  up  this  elliptical  compliment.  An  ingeni- 
ous and  learned  friend  hath  fuggefted  to  me  fince  the  former  edition,  that 
the  word  poft  is  always  to  be  underftood  before  devota. 

[q]  That  the  king  did  not  recommend,  and  that  the  pope's  confirma- 
tion (after  the  election)  was  applied  for,  appears  by  an  inftrument  printed 
(from  a  manufcript  in  the  king's  library)  at  the  end  of  the  fecond  volume 
of  Collier's  Ecclefiaftical  Hiftory,  p.  63. 

ekfiion, 
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election  [r],  and  in  which  the  chapters  ftill  continue  to  invoke  the 
Holy  Ghoft  to  aftift  them  in  their  choice :  nor  is  there  to  be  found 
in  Rymer  any  inftance  of  the  kings  of  England  interfering  in  fuch 
an  election.  The  king  and  parliament  were  however  determined 
to  exclude  the  pope  from  nominating,  and  afliimcd  the  right  of 
fuppofing  what  they  pleafed  to  fubftantiate  their  own  claims,  and 
the  falutary  and  beneficial  confequences  attending  the  fiction  have 
given  a  proper  fan&ion  to  it. 

This  ftatute  not  having  deterred  fufficiently  fome  of  thefe  pro- 
vifors,  who  ftill  folicited  at  the  court  of  Rome  for  benefices,  and 
appealed  againft  the  decifions  of  the  king's  courts,  occafioned,  two 
years  afterward,  the  firft  ftatute  of  Premunire  [j],  which  is  fo 
called  not  from  that  word  being  ufed  in  the  law,  which  is  in  French, 
and  direfts  a  garnijjement,  or  warning  of  two  months,  before  fuch 
provifor  or  appellant  can  be  punifhed  [/].  The  writ  to  the  fherifF, 
founded  upon  this  ftatute,  however,  being  in  Latin,  gives  notice  of 
this  warning  by  the  word  premunire  (a  barbarous  word  ufed  for 
prcemonere)  from  whence  thefe  laws  have  fince  been  fo  ftyled. 
The  punilhment  for  not  appearing  after  fuch  warning  is  impri- 
fonment,  to  be  put  out  of  the  king's  protection  (which  fignifies  the 
protection  of  the  king's  court  of  juftice),  and  a  forfeiture  of  lands 
and  goods. 

This  firft  ftatute  of  Premunire,  in  the  twenty-feventh  year  of 
Edward  the  Third,  contains  eight  chapters,  the  four  laft  of  which 
relate  to  Gafcony  wines,  and,  having  never  been  tranflated,  feem 
to  have  been  little  attended  to  by  lawyers.     The    5th  chapter 

[r]  Whitelock  compares  the  election  of  a  Speaker  of  the  Houfe  of 
Commons  (at  lead  according  to  the  practice  in  his  time)  to  the  election  of 
a  bifhop  by  a  conge  cVeflire,  and  fays  that,  to  fave  trouble,  the  king  recom- 
mends a  Speaker,  whom  the  commons  afterwards  elett.  Comm?  on  Pari. 
Writ.  vol.  i.  p.  224. 

{s\  Collier,  in  his  Eccl.  Hift.  afferts,  that  the  firft  ftatute  of 'Premunire, 
is  not  to  be  found  in  the  Tower,  vol.  i.  p.  595.  See  alfo  an  expoftulatory 
letter  of  Pope  Martin,  occafioned  by  thefe  ftatutes,  vol.  i.  p.  729. 

[/]  He  is  on  this  warning  to  fin-render  himfelf. 

G  g  2  ena&s, 
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enacts  that  it  -{hull  be  felony,  if  any  Engliih  merchant  (hall  engrofs 
or  foreftall  wines  in  Gafcony  ;  nor  may  he  at  any  rate  purchase 
them  of  a  Gnfcoon  by  money  to  be  payed  in  England,  if  the  price 
exceeds  what  wine  is  nfually  fold  for  in  Gafcony.  When  parlia- 
ments enaft  laws  in  order  to  lower  the  price  of  provifions  [z/],  they 
generally  make  the  regulations  upon  x\\tfpitr  of  the  occajion,  as 
Lord  Bacon  exprcfles  it,  and  with  too  eager  and  warm  a  fpirit  of 
reformation.  This  fometimes  is  productive  of  ftatutes  cf  moft  ex- 
traordinary feverity  (as  the  prefent  moft  undoubtedly  is),  and  this 
new  and  extraordinary  felony  muft  likewife  have  been  committed 
in  Gafcony  ;  and  therefore  it  feems  to  have  efcaped  the  legillature, 
that  the  offence,  being  local,  could  not  have  been  tried  by  the  jury 
of  any  Englifh  county  [a].    , 

The  next  chapter  enacts,  that  no  Englifli  merchant,  or  perfon 
employed  by  him,  mould  be  permitted  to  go  into  Gafcony,  but 
juft  before  the  vintage  [y]  ;  and  that  no  Englifhman  fhall  even 
at  that  time  purchafe  any  wines,  but  in  the  towns  of  Bnyonne,  or 
Bourdeaux,  under  the  fame  penalties ;  which  are,  forfeiture  of  the 
wine,  and  likewife  the  other  forfeitures  confequential  to  a  felony  ; 
and  if  any  one  infringes  thefe  regulations,  he  is  to  be  apprehended 
by  the  fenefchal  of  Gafcony,  or  the  conflable  of  Bourdeaux,  and 
fent  in  vinculis  to  the  Tower  of  London.  It  need  not  be  obferved, 
that  thefe  provifions  of  the  ftatute  are  of  a  very  extraordinary  na- 
ture and  feverity,  and  therefore  by  37  Edw.  III.  ch.  xvi.  this  law 
is  repealed  as  far  as  relates  to  the  punifhing  .of  the  offence  as  a 
felony.  In  all  other  refpects  this  ftatute  is  again  confirmed,  with 
this  addition,  "  that  the  fenefchal  and  conftable  of  Bourdeaux  fhall 
"  yearly  tranfmit  to  England  certificates  againft  thofe  who  have 
"  broken  the  law,  together  with  the  bodies  of  the  offenders,  who,  if 
"  they  contradict  the  certificate,   it  is  to  be  tried  by  a  jury  of  mcr- 

[u\  Wines  muft  be  confidered  in  the  fame  light  with  provifions. 

[\y]  This  feems  to  be  another  confirmation  of  Carte's  afTertion,    that 
there  were  no  lawyers  in  this  parliament. 

[y]  Perfons  reiiding  in  Gafcony  to  buy  up  the  wine  are,  by  37  Edw.  III. 
ch.  xvi.  called  cocheours  engleys,  viz.  Hers  in  wdU. 

"  chants 
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"  chants  who  trade  to  thofe  parts."  If  tlie  offender  is  not  fent 
together  with  the  complaint,  the  certificate  is  to  be  returned  into 
the  King's  Bench*  from  whence  procefs  of  outlawry  is  to  i'ilie. 
Thefe  ftatutes  continued  in  force  till  the  forty-third  of  Edward  the 
Third  [z~\,  which  in  the  preamble  fets  forth,  that  thefe  laws  of 
feverity  were  pur  affay  profitable  ;  but,  notwithstanding  this,  upon 
the  reprefentation  of  the  prince  of  Wales  [<7]  (whom  Edward  fl\  les 
his  dearly-beloved  ton),  that  the  duties  which  he  ufed  to  receive 
from  the  dutchy  of  Acqiiitaine  were  confiderably  diminifhed,  the 
parliament  enacls,  that  the  two  preceding  ftatutes  fhall  remain  in 
fttfpence  [b~\,  till  the  effects  of  this  repeal  are  known. 

I  have  ftated  thefe  heads  of  the  different  laws  of  this  reign  with 
regard  to  French  wines,  that  any  admirer  of  the  legiflation,  or 
notions  of  liberty  in  thefe  times,  may  alk  himfelf  the  queftion, 
whether  a  member  of  either  houfe  of  parliament  could  poffibly 
have  propofed  fnch  regulations  fince  the  Revolution  ?  We  find, 
however,  that  thefe  laws  not  only  pafled,  but  continued  in  force 
for  many  years ;  and  even  when  they  are  repealed,  it  is  to  increafe 
the  revenue  of  the  Black  Prince,  without  the  leaft  complaint  or 
notice  taken  of  the  oppreffion  to  the  fubject. 

[z]  This  ftatute  likewiie  hath  never  been  tranflated. 

[#]  The  French  Chronicles  take  notice,  that  the  Black  Prince>was  in 
infinite  diftrefs  during  his  residence  in  Gafcony,  from  living  upon  a  too 
magnificent  and  expenlive  eftabliftiment ;  and  that  the  confequence  of  this 
was,  his  laying  a  moft  opprefiive  tax  of  fouage  (or  hearth  money)  upon  the 
Gafcoons. 

[b~\  This  is  fuppofed  to  be  perhaps  the  only  inftance  of  a  temporary 
fiifpenfion  of  a  law,  till  an  uncertain  event  happens, 
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ST  A  TUTU  M    DE    S  T  A  P  U  L  I  8, 

27  Edw.  III.   Stat.  ii.  A.  D.  1353. 

THIS  ftatute  is  a  moft  complete  code  of  laws  for  the  re- 
gulation of  the  merchants  who  attend  the  ftaples  of  wool, 
now  transferred  from  Flanders  to  England,  and  to  give  the  moft 
fummary  and  expeditious  juftice  upon  all  contracts,  entered  into 
during  the  continuance  of  this  great  mart.  The  compilers  of  the 
Parliamentary  Hiftory  fuppofe,  that  the  chief  occafion  of  Edward's 
removing  the  ftaple  from  the  Great  Towns  of  Flanders  to  Newcajlle 
under  Lyne,  York,  Briftol,  &c.  arofe  from  his  being  difpleafed  with 
the  Flemmings,  for  difappointing  him  in  an  intended  alliance  be- 
tween his  daughter,  and  their  young  Earl,  Lewis.  Slight  cir- 
cumftances  of  this  kind  perhaps  often  occafion  the  greateft  events  in 
hiftory,  though  they  are  generally  accounted  for  from  more  deep 
and  important  caufes ;  and  it  hath  been  faid,  that  we  owe  the  fa* 
mous  navigation-aft  (the  great  foundation  and  fupport  of  our 
commerce)  to  a  perfonal  difpute  between  St.  John,  embaflador 
from  the  Commcnivealth  to  the  States.  St.  John,  from  this  pique, 
determined  to  propofe  to  the  Englifh  parliament  regulations, 
which  fhould  prevent  the  Dutch  from  being  the  common  carriers 
ot  Europe  [V]. 

The  different  chapters  of  this  law  fpeak  fufficiently  for  them- 
selves, without  needing  any  comment  or  obfervations :  it  may  be 
remarked,  however,  that  the  preamble  to  this  ftatute  firft  ftyles 
the  parliament  the  King's  Great  Council ;  and  it  mould  feem,  that 
for  moft  counties    there   was  but  one  reprefcntative  at  this  time, 

[c]  It  appears  however  by  the  debates  of  the  Houfe  of  Commons,  in 
1620,  publifhed  in  the  prefent  year  (\\z.  1766),  that  thefe  regulations 
were  at  that  time  thought  of. 

inftead 
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inftead  of  the  two  which  they  fend  at  prefent  [d].  The  words  are 
thefe :  "  En  bone  deliberation  ove  prelates,  dues,  counts,  barons, 
«'  chivalers  des  countees  (ceft  a  fcavoir,  un  pour  toute  la  counteej,  et 
**  des  communes  des  citees  et  burghs  de  notre  realme." 

[V]  It  hath  been  fuggefted  to  me  by  a  perfon  of  great  erudition  (fmce 
the  former  edition),  that  the  county  of  Bedford,  in  the  twenty-third  of 
Edward  the  Firft,  returned  three  members  for  that  {hire  only,  without  in- 
cluding the  members  for  any  boroughs  in  that  county. 
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THE    STATUTE    OE    HERRINGS, 

31  Edw.  III.  Stat.  ii.  A.  D.  1357. 

IT  appears  by  Dugdale  [e],  that  a  parliament  intervened  between 
the  twenty-feventh  and  thirty-firft  year  of  this  king's  reign ; 
we  have  however  no  laws  of  this  intermediate  leffion  in  the  Statute- 
book.  The  preceding  law  having  made  a  complete  body  of  re- 
gulations with  regard  to  the  wool  -ftaples,  the  legiflature  now  take 
under  their  confideration  the  ftate  of  the  herring  flfhery  on  the 
Eaftern  coaft  near  Yarmouth,  [/']  which  at  that  time  was  one 
great  branch  of  trade,  not  only  becaufe  the  country  was  now  of 
the  Roman-catholic  perfuafion,  but  becaufe  falted  meat  and  fifh 
were  the  winter's  itore  for  every  one's  houfe,  the  markets  not  being 
iupplied  with  frefh  meat  as  at  prefent.  The  parliament  un- 
doubtedly intended  to  promote  and  encourage  this  fifhery  by  re- 
gulations, which  were  fuppofed  to  be  of  a  wife  and  beneficial  nature  ; 
whoever  reads  them  with  attention,  however,  will  wim  that  this 
iiatute  was  repealed,  as  indeed  fhould  moft  of  the  other  ancient 
itatutes  with  relation  to  trade,  as  the  principles  of  it  were  at  this 
time  but  little  underftood.  By  way  of  proving  what  I  have  here 
ventured  to  fuggeft,  I  will  only  mention  two  of  the  new  pro- 
vifions.  The  lirit  is,  that  no  one  (hall  buy  nets,  hooks,  nor  other 
infrruments  neceflary  for  timing,  which  are  ufed  in  the  county  of 
Norfolk,  except  the  lords  [g\  mafters,  and  mariners,  who  ufe  the 

[e]  Summ.  Pari. 

[f]  Sir  Henry  Spelman  (in  his  Icenia)  fpeaks  thus  of  the  flate  of  the 
herring  fifhery  at  Yarmouth,  in  the  reign  of  C^  El izabeth  :  "  Retia  illic 
"  pifcatoria  Eondinum  ab  Jermutha,  fc.  100  mill,  porriguntur:  quod  cum  in 
"  parliamento  35  Eliz.  palam  audiffem  affirmatum,  et  ut  certior  fierem 
"  fciolum  conveniffem  :  refyondit,  compertum  fuifle  fuffeflura  ea  ad  totum 
**  fpatium  inter  Jermutham  et  Belgium  occupandum,  dum  ab  una  navi  ad 
*  alteram  (pifcatorum  more)  jungerentur."  Reliq.  Spelm.  p.  155. 

[g]  In  the  original, feigneurs,  maijhes,  et  mariners  des  nief;  the  tranf- 
3  craft 
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craft  of  fifhing,  under  pain  of  imprtfonmeni,  and  being  fined  at  the 
king's  will.  The  other  provifion  is,  that  the  chancellor,  treafurer, 
and  the  king's  privy  council,  may  make  what  regulations  they 
mall  pleafe  with  regard  to  the  price  of  faked  fifti.  The  thirty-third 
of  Edward  the  Third,  which  likewife  relates  to  herrings,  recites, 
"  that  they  were  fold  at  a  moft  unreafonable  price,  occafioned  (as 
'<  the  ftatute  fays)  by  many  merchants  [h],  as  well  labourers  as 
•  fen  ants,  coming  to  the  fairs,  and  every  one  by  malice  and  envy 
"  encreafing  the  price  upon  his  competitor,  fo  that  if  one  bids  four- 
"pence,  another  offers  ten-pence  more,  and  Jo  every  one  farmountcth 
"  the  other  in  bargaining.'1'' 

It  is  fcareely  to  be  conceived,  that  a  ftatute,  which  proceeds  upon 
fnch  recitals,  fhould  have  continued  fo  many  centuries  unrepealed. 

lation  fhould  be  owner,  inflead  of  krd.     There  are  likewife  feveral  other 
miftakes. 

[b]  The  word  merchant  in  the  original  is  tranflated  by  the  fame  word 
in  Englifh  :  it  now  bears  a  much  more  confined  feufe  than  it  did  at  the  time 
of  making  this  ftatute. 
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STATUTES  MADE  AT  WESTMINSTER, 
34  Edw.  III.  A.  D.  1360. 

THESE  ftatutes  are  a  Capitnlarium,  confirming  of  twenty- 
two  chapters ;  and  I  fhould  not  have  made  any  obfervations 
upon  them,  was  it  not  for  the  opportunity  of  fixing  the  fignification 
of  two  words  ufed  in  the  firft  and  lafi  chapters  of  the  law, 

The  ftatute  directs,  that  in  every  county  in  England  there  fhall 
be  appointed,  for  keeping  the  peace,  "  un  Jeigneur,  et  avefque  lui 
"  troits  ou  quatre  de  meult  vavetz  [/]  du  countee  enfemblement  ove 
"  afcuns  fages  de  la  ley."  This  is  tranflated,  "  there  fhall  be  one 
"  lord"  &c.  Now  the  word feigneitr  by  no  means  fignifies  a  lord 
who  is  a  peer  of  parliament,  as  the  word  is  generally  underftood  ; 
of  this  we  had  an  inftance  in  the  preceding  law,  where  the  matter 
or  owner  of  a  fifhing  veffel  is  R.y\e&feigneur  \k~\ ;  and  in  the  prefent 
ftatute  it  is  impoffible  it  fhould  fo  fignify,  as  there  were  not  at  this 
time  a  fuffkient  number  of  peers  to  furnifh  a  juftice  of  peace  for 
each  county.  The  common  fenfe  however  in  which  this  word  is 
underftood,  feems  to  have  led  Sir  Edward  Coke  [/J  into  a  miftake, 
when  he  afferts,  that  the  High  Steward,  at  the  trial  of  a  peer,  muft 
necejjarily  be  a  lord  of  parliament.  I  have  looked  into  the  autho- 
rities from  the  Year  Books,  cited  in  proof  of  this  pofition,  which  by 
no  means  warrant  what  he  afferts,  at  leaft  in  the  extent  he  hath  ad- 
vanced it.     As  for  the  cafe  in  1  Hen.  IV  [w],  there  is  not  a  word  in 

[/]  Vavetz  fhould  be  read  vaillantz,  as  I  have  before  obferved  on  the 
1 8  Edw.  111.  Stat.  iii.  and  my  manufcript  of  the  ftatutes  again  confirms  this 
alteration. 

[k]  So  by  37  Edw.  III.  ch.  xix.  which  punifhes  the  concealing  of  a  hawk 
with  two  months  imprifonment,  the  owner  is  ttyledfeigneur. 

[/]  Inft.  4.  p.  58. 

[m]  Term.  Mich.  p.  1.  By  this  cafe  however  it  appears,  that  the  high 
Reward  is  to  alk  the  peers  their  verdift,  en  leur  conference,  from  which  it 

it 
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h  which  proves  the  neceffity  of  this  great  officer's  being  a  lord  of 
parliament ;  and  as  for  the  fecond  authority,  viz.  13  Hen.  VIII  [;/], 
the  words  ufed  in  the  Year  Book  are  thefe  :  "  Nota  quand  un 
"  feigneur  dc parkmcnt  ferra  arrain  de  treafon,  ou  felony,  le  roy  per  fes 
"  lettres  patentes  fera  un  grand  et  fage  feigneur  [0]  d'eftre  le  grand 
M  fenefchal  d'Angleterre ;"  which  certainly  imports  nothing  further 
than  thatjie  mall  be  a  man  of  confequence  [/>]  any  more  that  the 
word  feigneur  does  in  the  prefent  ftatute  :  and  we  find,  that  when 
a  peer  is  mentioned  in  the  above-cited  paflage  from  the  Year  Book, 
he  is  fly  led  Seigneur  de  par  lenient. 

The  laft  chapter  relates  to  the  reclaiming  of  a  flray  hawk,  and 
directs,  that  it  fliall  be  carried  to  the  fheriff  of  the  county,  and,  if 
no  one  claims  the  hawk  within  four  months,  that  it  fhall  become 
the  property  of  the  fheriff,  upon  condition  that  he  pays  a  proper 
fatisfaction  to  the  perfbn  who  brought  the  hawk,  fil  Jbit  Jimple- 
homme :  but  if  a  gentleman  fgentil-hommej  reclaims  it  after  the 
four  months  are  expired,  the  fheriff  is  ftill  to  reftore  the  hawk,  upon 
being  payed  the  charges  of  keeping  it.  This  diftinclion  ufed  be- 
tween the  fwiple-homme,  and  the  gentil-homme,  feems  to  explain  the 
meaning  of  the  word  gentil-homme,  which  is  ufed  in  fo  very  vague 
a  fenfe  at  prefent  [q\.  I  fliould  conjecture,  that  the  Jimple- homme, 
is  John  or  Thomas  [r],   who  hath  no  furname  ;    and   in  contradif- 

ihould  feem,  that  the  anfvver  originally  was  upon  my  confeience,  and  not 
upon  my  honour. 

[h]  P.i.  Term.Pafch. 

[0]  The  addition  of  de  parlement  is  not  here  repeated. 

\p\  The  word  feigneur  is  derived  from  fenior,  age  formerly  giving  the 
only  rank  and  precedence. 

"  Credebant  hoc  grande  nefas,  et  morte  piandum, 
"  Si  juvenis  vetulo  non  siTurrexerit."         Juvenal. 
TJjouJhalt  rife  up  before  the  hoary  head.    Lev.  xix.   32. 

[7]  In  an  action  brought  on  this  llatute,  the  meaning  of  the  word  mufl 
be  fettled ;  as  that  of  the  word  Efquire  mufl  likewife  be,  on  fome  of  the 
game-laws,. 

[V]  Surnames  are  of  no  great  antiquity  in  this  country,  nor  have  many  of 
the  common  people  in  Wales  to  this  day  any  furname.     So  Menage,  in  his 
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tin&ion  he  who  hath  ajurname,  or  family  name,  from  the  word 

gens  [s~\,  is  ftyled  gentil-homme. 

Di&ionary,  informs  us,  that  the  peafants  in  Languedoc  have  no  furnames, 
but  are  diftinguifhed  by  their  own  Chriftian  name,  joined  to  that  of  their 
father,  as  Pierre  de  Guillaume. 
\/\  The  word  gens  fometimes  fignifies/rt?«//y. 
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STATUTES  MADE  AT  WESTMINSTER, 
36  Edw.  III.  A.  D.  1362. 

THIS  Capitularium  confiits  of  tlfceen  chapters,  which  have 
little  connexion  with  each  other.  We  have  often  heard 
before  of  the  grievance  of  purveyance  [/] ;  and  it  is  ahnoft  from 
year  to  year  the  fubjccl:  of  parliamentary  regulations,  whilft,  not- 
withstanding the  repeated  interposition  of  the  legiilature,  it  is  ftill 
matter  of  complaint.  The  device  of  making  it  more  palatable  to 
the  fubjeel:,  by  the  2d  chapter  of  this  law,  is  a  moft  extraordinary 
one,  viz.  "  que  le  heignous  nome  de  purveyor,  foit  change,  en  nom 
cTacbetour"  which,  as  it  hath  not  been  tranflated,  I  fliall  render, , 
"  that  the  hateful  name  of  purveyor,  fhall  be  changed  to  that  of 
"  acatour  ["]•"  This  conceit  of  remedying  an  opprerfion,  merely 
by  giving  it  another  name,  feems  rather  unworthy  of  a  legiilature, 
yet  the  change  of  a  name  may  perhaps  fometimes  have  its  effecT: ; 
as  if  the  taxes   which  are  at  prefent   called  the   king's,   were  fly  led 

\J~\  It  appears  by  7  Rich.  II.  ch.  viii.  that  purveyance  was  not  only  in- 
fitted  upon  by  the  king,  but  alio  by  many  of  the  great  Lords  within  certain 
did  rifts. 

[«]  This  word  is  derived  from  acbeter,  to  buy ;    and  there  is  an  office  of 
acatery  ftill  fubfifting  in  the  king's  kitchen.     There  is  likewife  the  Italian 
verb  of  accattare,  which  is  ftill  nearer  to  the  word  acatour. 
"  Men  Dio  offende,  et  men  biafimo  accatta." 

Dante,  Inferno,  Canto  1  r. 
The  Crtifca  Dictionary  renders  this  word,  either  by  mutuari,  mendicare,  or 
invenire ;    in  the   above  paffage,  however,  it  plainly  Ggnifies  to  gain,  and 
may  therefore  alfo  fignify  to  buy,  or  purchafe. 

There  is  in  Carte's  Rolles  Gafcognes,  vol.  ii.  p.  87.  the  title  of  a  record' 
in  the  following  year  (viz.  1363):  "  De  carpentariis  capiendis  pro  opera- 
"  tionibus  apud  Calefiam-"  and  then  follows,  "  ibidem  recitatur  flaumim 
"  contra  provifores,  et  borribile  eorum  nometi  permutatur,  in  nomeh  cfacbe- 
"  tews  ;"  which  (hews,  that  this  change  of  the  name  was  confidered  as  the 
moll  material  part  of  this  ftatutc. 

thofe 
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thofe  of  the  public  (for  whole  benefit  they  are  in  reality  collected) 
they  might  poffibly  be  more  cheerfully  payed  ;  or  at  leaft  juries 
might  be  more  willing  to  convict  in  offences  againft  the  laws  of  the 
cuftoms  and  excife,  which  are  feldom  at  prefent  trufted  to  a  com- 
mon jury. 

The  laft  chapter  of  this  law  recites,  that  great  mifehiefs  have 
arifen,  "  becaufe  the  laws,  cuftoms,  and  Statutes  of  this  realm  are 
"  not  commonly  known,  and  becaufe  they  are  pleaded,  declared 
"  upon,  and  decided  [iv\,  in  the  French  language,  which  is  much 
"  unknown  in  this  kingdom,  fo  that  the  parties  to  fuits  do  not 
"  know  what  is  faid  either  for  them  or  againft  them  by  their 
"  ferjeants  and  pleaders ;"  and  likewife  becaufe  the  king,  the 
nobles,  and  others,  who  have  travelled  in  diverje  regions  and  coun- 
tries, have  obferved  that  they  are  better  governed  by  the  laws  being 
in  their  own  tongue :  the  ftatute  therefore  enacts,  that  all  pleas 
(hall  be  in  Enghfh,  and  that  they  mall  be  entered  on  record  in 
Latin  \x~\. 

Selden  fays,  that  this  law  took  its  rife  from  an  inconvenience 
rather  fuppofed  than  felt ;  for  though  fome  kind  of  knowledge  of 
law-terms  may  be  increafed  thereby,  yet,  unlefs  the  law  is  pro- 
fefledly  ftudied,  it  will  breed  nothing  but  notions  and  overweening- 
conceits,  which  often  engage  men  in  law-fuits  to  their  great  lofs  ; 
he  adds,  however,  "  that  thus  in  part  the  reproach  of  Normandy 
"  rolled  away,  like  that  of  the  Ifraelites  at  Mount  Gilgal."  But, 
with  proper  deference  to  fo  great  an  authority,  few  fuch  law-fuits 
have  ever  been  occafioned  by  what  he  apprehends ;  and  it  is  net 
only  a  wife  law  from  the  reafons  mentioned  in  the  preamble,  but 
we  find  that  the  legiflature  have  carried  this  alteration  ftill  further, 
by  directing  that  the  pleadings  fhall  be  inrolled  in  Engli/h  ;  and 
there  is  befides  an  ordinance  of  Oliver  Cromwell's,  that  all  the  law- 

\ju]  In  the  original, pledez,  monjlrez,  et  juggez,  which  words  are  omitted 
in  the  common  tranflation. 

[,v]  Whitelock  aliens,  that*no  mention  is  made  in  the  parliamentary- 
roll  of  the  neceffity  of  the  record's  being  made  up  in  Latin.  Commy.  Pari. 
Writ.  vol.  i.  p.  345. 

books 
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books  ihall  be    tranflated  from  the  old  French,   into  the  Englifh 
language  [y]. 

This  law  does  not  want  the  approbation  of  many  others  who 
had  occafion  to  confidcr  it,  and  particularly  of  Raftall,  who,  in  his 
Preface  to  the  Abridgement  of  the  Statutes,  highly  commends  it  [z]. 
Voltaire,  in  his  additions  to  the  Hiftoire  Univerfelle,  fpeaks  thus  of 
this  law,  and  others  to  the  fame  purport :  "  Rodolphe  de  Hapf- 
"  burgh  avoit  ordonne  dans  rAllemagne,  qu'on  plaidat,  et  qu'on 
"  rendit  les  arrets  dans  la  langue  du  pays.  Alphonfe  le  fage  en 
"  Caftille  etablit  le  ineme  ufage.  Edouard  le  3me  en  fit  la  menu- 
"  en  Angleterre.  Enfin  Francois  Premier  ordonna  qu'en  France. 
"  ceux  qui  avoient  le  malheur  de  plaidcr,  puillent  lire  leur  ruine 
"  dans  leur  propre  langue  [a]."  I  fhall  make  no  apology  for  this 
citation  from  Voltaire,  though  many  think  that  he  writes  only  to 
amufe,  without  any  authority  for  what  he  advances.  The  letters 
of  Fabricius  (who  was  fecretary  to  Charles  the  Twelfth  of  Sweden 
at  Bender),  which  have  lately  been  published,  mew,  that  what  was 

[_)']  James  the  Firft,  in  his  Speech  from  the  throne  to  parliament  in 
1 609,  recommends,  that  the  books  of  the  common  law  be  written  in  the 
mother  tongue;  that  the  people  might  know  what -to  obey;  and  that  the 
lawyers  in  law,  likepopifh  priefts  in  the  Gofpel,  might  not  keep  the  peo- 
ple in  ignorance.  Wilfon's  Life  of  James  the  Firft,  p.  47.  I  mould  imagine, 
that  this  recommendation  arofe  from  the  king's  inclination  to  fit  as  judge  in 
the  King's  Bench,  which  Sir  Edward  Coke  objected  to,  and  probably, 
amongft  other  reafons,  becaufe  his  majefty  would  not  underftand  the  law 
French  of  the  reporters. 

[V]  This  Abridgement  of  the  Statutes,  printed  in  1517,  is  now  very 
fcarce ;  the  whole  Preface  may  however  be  feen  in  Ames's  Hiftory  of  Print- 
ing, p.  142,  et  feq. 

[a]  Denina,  in  his  differtation,  Sopra  le  vicende  della  letteratitra  (printed 
at  Glafgow  in  1763),  fays,  that  Francis  the  Firft's  having  made  this  altera- 
tion arofe  from  the  French  word  debouter  having  been  tranflated  into  the 
law  Latin  of  that  time,  by  the  word  debotare.  In  a  traft  however  written 
by  John  Cook,  Chief  Juftice  of  Munfter  (printed  in  1652),  it  is  aliened, 
that  Francis  the  Firft  procured  a  large  fubfidy  from  his  fubjec~ts  for  this 
ordinance. 

looked 
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looked  upon  as  an  entertaining  romance,  is  the  moft  authentic  hi- 
ftory.  I  have  often  heard  the  fame  objection  to  Mr.  Hume's 
Hiftory  of  England  ;  and.  as  it  mould  feem,  with  as  little  foun- 
dation. Both  thefe  mafterly  writers  not  only  inftruft,  but  enter- 
tain the  reader,  and  (from  what  caufe  I  know  not)  we  are  always 
diffident  of  what  pleafes  ;  on  the  contrary,  we  give  implicit  credit 
to  a  dull  writer,  who  makes  a  perpetual  parade  of  authorities  which 
he  does  not  underftand,  and  from  which  he  is  incapable  of  drawing 
the  proper  inference. 

There  were  four  other  parliaments  held  during  this  reign,  in 
each  of  which  there  are  fome  few  ftatutes,  but  none  of  them  either 
need  illuftration,  or  throw  any  light  upon  either  the  law,  the  hi- 
ftory, or  antiquities  of  this  country.  In  the  year  1376,  an  aft  of 
indemnity  and  general  pardon  [<£]  palled,  the  reafon  for  which  (as 
fet  forth  in  the  preamble)  is,  that  the  king  had  now  reigned  for 
half  a  century,  and  that  there  was  to  be  a  general  "Jubilee  \c\ 
throughout  the  land.  May  there  be  occafion  for  fuch  an  ac~t  in  the 
next  century! 

Edward  died  full  of  years  and  glory  ;  though  the  afcendancy 
which  Alice  Pierce  [d~\  gained  over  him  (whilft  in  his  fecond  in- 
fancy) fomewhat  clouded  the  latter  part  of  a  life,  which  mould  have 
ended,  as  that  of  Auguftus  did,  with  a  plaudit e.  I  fhall  not  how- 
ever confider  either  his  virtues  or  his  failings  any  further  than  they 
affeel:  his  character  as  a  legiflator.  I  have  already,  in  fome  of  the 
itatutes  of  his  reign,   obferved,  that  they   were  oppreffive  ;  and  the 

[7;]  The  only  perfon  excepted  is  the  famous  William  de  Wickham. 

[Y]  I  have  been  informed,  that,  when  a  man  and  his  wife  have  been 
married  in  Germany  fifty  years,  there  is  a  fort  of  fecond  marriage  cele- 
brated with  the  greater!  feftivity. 

\_d~]  Daniel  aliens,  that  the  afcendancy  of  Alice  Pierce  was  fo  great,  that 
fiie  uled  to  fit  on  the  bench  with  the  judges  in  Welhninfter-Hall,  when  fhe 
happened  to  imereft  herfelf  in  a  caufe.  Dan.  p.  72  :  and  it  appears,  by  a 
record  in  Rymer,  entitled,  De  Nave  vocata  la  Alice,  that  the  fame  flattering- 
attentions  were  fhewn  to  her,  as  to  the  more  modern  Pompadour.    Vol.iii. 

part  iii.  p.  47.  50  Edw.  HI. 
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frequent  confirmations  of  the  charters,  and  particularly  in  the  four 
laft  parliaments,  fhew  that  he  had  a  conftant.  inclination  and  in- 
tention to  break  through  them,  whenever  a  proper  opportunity 
offered  [e].  He  will,  notwithftanding  this,  for  ever  deferve  to  be 
venerated  by  pofferity  for  the  ftatute  of  Provifors,  by  which  the 
feeds  were  fown  of  that  freedom  and  independency  in  the  church 
of  England,  which  prepared  the  minds  of  men  for  the  Reformation. 
Whatever  may  have  firft  contributed  to  this,  may  juftly  claim 
our  warmeft  gratitude  ;  though  the  dread  of  the  papal  anathemas 
is  now  happily  fo  far  removed,  that  we  can  fcarce  credit  any  free 
people  could  have  fubmitted  to  fuch  encroachments,  and  national 
indignities. 

[e~]  His  not  allowing  the  ftatute  of  the  fourteenth  year  of  his  reign 
to  be  obligatory  (already  obferved  upon),  fhould  not  likewife  be  hers 
forgotten. 
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STATUTES   MADE  AT  WESTMINSTER, 

i  Rich.  II.  A.  D.   1377. 

RICHARD  was  but  eleven  years  old  when  he  became  king 
of  England  on  the  death  of  his  grand-father.  The  fum- 
mons  and  preamble  to  thefe  ftatutes  [J]  make  mention,  in  the 
common  form,  of  its  being  the  firft  year  of  his  reign,  except  that 
he  does  not  aflume  the  title  of  King  of  France,  as  Edward  the 
Third  had  always  done  from  the  year  1336.  I  fhould  imagine, 
however,  this  omiflion  muft  have  been  occafioned  by  the  court- 
intirgues,  hurry,  and  confufion,  which  muft  always  attend  the 
firft  parliament  of  a  minor  king  [g] :  a  confufion  which  we  are 
now  happily  delivered  from,  by  an  eftablifhed  regency,  and  that 
by  the  fancYion  of  parliament  [/>] . 

It  fhould  feem,  that  a  king  of  England  hath  conftitutionally  a 
power  of  appointing  a  regent  by  his  will ;  though  the  fucceflbr, 
when  a  minor  of  but  fix  months  old,  is  faid  to  have  no  imbeciility 

C/]  This  parliament  was  called  the  Good  Parliament.  Stow's  Chron. 
p.  280. 

[g]  It  is  very  extraordinary,  that  in  no  country  (where  the  govern- 
ment by  an  hereditary  monarch  prevails)  it  fhould  have  been  fettled  (as 
a  general  regulation)  at  what  age  an  infant  king  mould  be  confidered  as  a 
major.  Solomon  is  faid  to  have  been  but  nineteen,  when  he  made  his  fa- 
mous deciiion  between  the  two  mothers.  A  Roman  conful  could  not  regu- 
J^oriy  larly  be  a  candidate  for  the  office,  till  he  was  thirty-three  years  of  age. 
Minorities  of  their  kings  are  denounced  by  Ifaiah,  to  complete  the  national 
calamities  of  the  Jews.  And  I  will  give  children  to  be  their- princes,  and 
babes  jhall  rule  over  them;    and  the  people  JJjall  be  opprejfed.    Ifaiah  iii.  4, 

5- 

[//]  We  find  in  Rymer  an  appointment  of  twelve  counfellors  to  afiifl: 

the  treafurer  and  chancellor  the  day  after  he  came  to  the  throne :  this 
amounts  to  no  more,  however,  than  the  appointment  of  a  new  privy  council, 
which  is  ufuaJ  upon  every  king's  accefhon. 

2  in 
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in  the  eye  of  the  law,  and  is  as  complete  a  king,  and  his  afts  as  valid, 
as  when  of  the  mdft  mature  age.  From  this  an  artificial  argu- 
ment may  be  drawn,  that  lie  cannot  want  or  receive  a  guardian  ; 
and  yet,  if  fuch  a  guardian  is  appointed,  the  parent  hath  a  natural 
right  to  nominate,  and  the  perfon  named,  by  having  the  poUlHion 
of  the  infant  king's  perfon,  muft  in  effect  be  regent  or  protector  ;  and 
by  this  there  is  a  known  refponfible  perfon  to  the  publick,  who  may 
anfwer  for  the  acts  of  the  royal  minor.  Henry  the  Fifth,  whilft  in 
France,  and  on  his  death-bed,  called  in  fome  of  his  principal  officers, 
and  in  their  prefence  made  a  hafty  verbal  appointment  of  the  duke 
of  Gloucefter  to  be  regent  of  England,  and  the  duke  of  Bedford  re- 
gent of  France.  This  was  however  immediately  fet  afide  by  the 
parliament,  on  the  acceffion  of  Henry  the  Sixth  ;  and  the  duke  of 
Bedford  was  nominated  protector  of  England,  as  being  the  king's 
elder  uncle.  Afterwards,  in  the  [i]  eighth  year  of  the  fame  king, 
we  find  an  appointment  of  the  duke  of  Gloucefter  to  be  protector 
of  England,  by  writ  of  privy  feal  merely,  without  the  intervention 
of  parliament. 

The  next  pro  virion  for  a  minority  in  the  crown  was  by  25 
Hen.  VIII.  ch.  xxi.  by  which  it  is  enacted,  "  that,  if  the  crown 
"  mail  defcend  to  a  minor  king  under  eighteen  years,  or  a  minor 
"  queen  under  Jixteen  [k],  their  mother  fhall  be  the  guardian,  toge- 
"  ther  with  fuch  counfellors  as  the  king  fhall  nominate  by  his 
"  will."  I  am  aware  that  from  this  it  may  be  argued,  that  a  king 
of  England  hath  not  the  power  of  appointing  a  guardian  without 
the  concurrence  of  parliament ;  but  the  occafion  of  Henry  the 
Eighth's  having  recourfe  to  this  fanttion,  probably  arofe  from  the 
parliament's  having  fet  afide  the  hafty  death-bed  appointment  of 
Henry  the  Fifth,  and  which  likewife  broke  in  upon  the  natural 
rights  of  the  duke  of  Bedford,  as  being  the  elder  uncle  to  Henry 

[/]  Ilymer,  vol.  iv.  part  iv.  p.  160. 

[f]  It  may  be  perhaps  difficult  to  aflign  why  a  king  of  England  was 
not  to  be  a  major  till  eighteen,  whilfl  a  queen  became  fo  at  the  age  of 
Jixteen, 

I  i  2  the 
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the  Sixth.  The  difficulty  of  fettling  this-  important  point  of  con- 
stitutional law  arifes  from  the  precedents  being  few  in  number  [/ja 
the  lait  initance  hath  certainly  the  intervention  of  parliament,  and 
the  appointment  by  Henry  the  Fifth  was  fet  aiide  :  we  do  not  find, 
how  ever,  any  complaint  of  the  power  aflumed  by  nominating  a  re- 
gent ;  and,  if  the  king  hath  not  fuch  a  power,  he  is  deprived  of 
the  natural  right  which  every  fubjecl  hath  of  entruifing  the  educa- 
tion of  his  child  to  thofe  in  whom  he  can  repofe  the  greateft  con- 
fidence. Sir  Edward  Coke  hath  a  particular,  but  fhort  chapter  on 
the  Protestor  of  England,  in  his  Fourth  Infitute,  in  which,  after 
referring  the  reader  to  fome  records  which  explain  the  power  and 
nature  of  his  office,  he  concludes  by  faying,  the  fur  eft  way  is  to 
have  the  authority  of  parliament. 

Having  been  led  to  this  digreflion,  by  the  prefent  parliament 
-being  alfembled  in  the  firft  year  of  a  minor  king  [t/i],  I  mall  now 
.proceed  to  confider  the  fubjecl:-matter  of  the  ftatute. 

The  6th  chapter  is  the  only  part  of  this  law  which  hath  not  been 
tranflated,  and  is  at  the  fame  time  the  only  one  which  requires  any 
•comment.  It  recites,  "  that  the  villeyns  \n\  had  affembled  riotoufly 
**  in  confiderable  bodies,  and  had,  by  the  advice  of  certain  evil  coun- 
"  fellors  and  abettors,  endeavoured  to  withdraw  their  fervices  from 
"  their  lord,  not  only  thofe  fervices  which  they  owed  to  him 
"  bv    tenure    of  their    lands,   but  likewife    the    fervices  of  their 

[/]  Whoever  confults  the  cafe  referred  to  the  judges  by  George  the 
Firft  (in  Mr.  Juftice  Fortefcue's  Reports)  upon  the  queftion,  whether  the 
grand-father  being  king,  or  the  father  being  only  heir  apparent,  hath  a 
right  to  take  care  of  the  education  of  the  royal  children,  will  find  that 
the  material  precedents  are  likewife  too  few  in  number  to  fettle  that  very 
important  point. 

[m]  Sir  Peter  de  la  Mare,  knight  of  the  (hire  for  the  county  of  Here- 
ford, was  the  fpeaker  in  this  parliament,  and  the  firit  fpeaker  mentioned 
in  any  Record.     See  Cotton's  Abridg.  p.  155. 

[«]  I  fhall  take  the  liberty  of  fpelling  this  word  out  of  the  com- 
mon method,  to  avoid  the  equivocal  fenfe  which  it  hath  obtained  at  pre- 
fent. 

«  body." 
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**  body  [<?]•"  That  they  chiefly  attempted  to  evade  thefe  fervices 
under  colour  of  certain  exemplifications  from  Domefdciy-book  [  p\ 
with  relation  to  the  manors  and  villages  in  which  they  lived  ;  and 
that,  by  falfe  and  bad  interpretation  of  thefe  exemplifications,  they 
claimed  to  be  entirely  difcharged  and  free.  The  ftatute  therefore  en- 
a£fs,that  commiflions  (hall  iiiue  under  the  great  feal,  upon  application 
of  any  lord  ffeigueur)  to  inquire  into  the  offences  and  riots  of  thefe 
rebellious  villeyns  ;  and  that  they  lhall  be  immediately  committed 
to  prifon  without  bail  or  mainprize,  if  they  cannot  procure  the  affent 
of  their  lord  \_q~\  ;  and  like  wife  with  regard  to  thefe  exemplifications 
(which  had  been  ordered  to  be  laid  before  parliament)  it  is  de- 
clared, that  the  offering  them  in  evidence,  fhall  not  be  of  any  ad- 
\  antage  to  him  who  fhall  fo  produce  them. 

Nothing  could  be  more  oppreflive  than  this  law  in  every  part 
of  it ;  and  we  find  by  different  records  in  Rymer,  that  this  op- 
preffion  was,  in  reality,  the  occafion  of  the  famous  infurrectlon,  un- 
der Wat  Tyler  and  Jack  Straw,  as  well  as  the  great  oppofition  to 
John  of  Gaunt,  duke  of  Lancafter. 

[o]  This  is  the  diftinftion  of  fervices,  which  Littleton  divides  into  vil- 
lenage  in  grofs,  and  villenage  appendant. 

\_p~\  This  is  the  only  mention  made  of  Domefday  in  the  ftatutes.  The 
common  etymology  of  the  word  Dome/day,  hi  which  all  the  GlofTaries 
agree  (viz.  the  comparifon  of  it  to  the  day  of  judgement),  never  appeared 
to  me  fatisfaftory  :  if  this  whimfical  account  of  the  name  was  the  real  one, 
the  Latin  for  it  would  be  Dies  Judicii ;  whereas,  in  all  the  old  Chroni- 
clers, it  is  ityled  either  Liber  Judicialis,  or  Cenfualis :  Bullet,  in  his  Celtic 
Di&ionary,  hath  the  word  Dom,  which  he  renders  Setir,  Seigneur  (and  hence 
the  Spanilh  word  Don,)  as  alfo  the  words  Deya  and  Deia,  which  he  ren- 
ders Proclamation,  Avertiffement :  Domefday  therefore  may  fignify  the 
Lord's,  or  King's,  advertifement  to  the  tenants  who  hold  under  him,  and 
agrees  well  with  part  of  the  contents  of  this  famous  furvey. 

[?]  By  lS  K'cn-  H*  ch-  xii-  we  ^nd  tlut>  among^  otlier  oppreffions  to 
the  lower  people,  the  lords  inftituted  a  kind  of  quo  warranto,  and  obliged 
them  to  lay  their  title  to  their  lands  before  their  counfel,  or  auditors ;  at 
kaft,  I  underitand  the  llatute  to  convey  this  meaning. 

The 
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The  minor  king  had  been  advifed,  by  one  part  of  his  council,  to 
increafe  the  power  of  the  lower  people  [r],  and  to  leifen  that  of  the 
barons ;  and  in  confequence  of  this  a  proclamation  iflued  [j],  which, 
amongft  ether  things,  directed,  "  quod  nulla  acra  terrae  quae  in 
"  bondagto  vel  fervagio  tenetur,  altius  quam  ad  quatuor  denarios 
"  haberetur ;  et  fi  qua  ad  minus  antea  tenta  fuiflet,  in  pofterum 
"  non  exaltaretur."  John  of  Gaunt  put  himfelf  at  the  head  of  the 
barons  faction,  and  procured  a  proclamation,  repealing  the  former, 
in  the  year  following  [/].  The  record,  under-cited,  from  Rymer, 
is  attended  with  many  others,  "  pro  rege  Cafrellae  fuper  ficliones  et 
"  diffamationes  infurgentium  —  Pro  rege  Caftellae  de  fecuritate  con- 
"  tra  infurgentes,"  which  fecurity  is  allowing  him  to  be  attended  by 
a  guard  ;  and,  laftly,  he  is  appointed  Jujliciary  to  try  them. 

But  to  return  to  the  tenure  of  villenage,  which  we  hear  nothing 
of  at  prefent ;  and  therefore,  like  many  other  things  which  moft 
commonly  occur,  no  one  confiders  from  whence  this  kind  of  tenure 
hath  been  entirely  dropt  in  this  country,  without  its  being  abolifhed 
by  any  ftatute  [u] ;  and  which  is  the  more  extraordinary,  as  it  feems 
to  be  generally  agreed  by  hiftorians,  that  more  than  half  the  lands  of 
England  were  anciently  held  by  this  tenure,  and  the  greater  part  of 
the  inhabitants  were  confequently  in  a  ftate  of  vaflalage. 

This  kind  of  bafe  tenure  was  not  only  in  the  early  centuries 
known  throughout   Europe  [iv],  but  continues   perhaps  in  every 

[/]  In  the  fifteenth  year  of  this  king,  the  barons  petitioned  the  king, 
that  no  villeyn  fhould  fend  his  fon  to  fchool ;  to  which  the  king  gave  the 
proper  arifwer  of  s'avifera.  Brady,  vol.  iii.  p.  393.  By  a  Scotch  Statute 
of  James  the  Fifth,  every  freeholder  is  injoined  to  fend  his  fon  to  a  grammar 
fchool. 

\j\  Ilymer. 

[/]  Rymer,  vol.  iii.  part  iii.  p,  124. 

[V]  The  ftatute  of  Charles  the  Second  (or  rather  of  Cromwell)  aboliflies 
thofe  tenures  only,  which  were  attended  with  wardships,  &c.  befides  this, 
We  hear  nothing  of  it  after  Queen  Elizabeth  ;  and  little  in  her  reign. 

\w~\  Olaus  Magnus  indeed  fays,  "  nulla  fervitus  apud  Gothos,  ut  apud 

"  Danos,"  p.  707. 

other 
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other  country  [a,-]  but  that  of  England  to  this  clay.  Though  there 
feems  to  have  been  fcarcc  any  difference  in  this  fervitude  where  ver 
introduced,  yet  the  names  have  not  any  kind  of  affinity.  The 
Saxon  appellation  was  Cheorl,  or  Agen-hine ;  and  Sliernhok, 
in  his  treatife  De  jure  Sueonum  et  Gothorum  vetujlo,  fays, 
"  emptionem  et  venditionem  fervorum  ut  pecudum,  per  me 
"  diatores  et  teftes  fieri  folitum,  ut  apud  Anglo-Saxones."  By 
the  laws  of  Hoel  Dda,  the  villeyns  are  called  Tacagua  [y],  and  they 
are  in  other  places  iiyled  FUcinja'ul.  Thefe  exprelfions,  or  any 
thing  relative  to  the  villeyns,  do  not  indeed  frequently  occur,  as  the 
tenures  in  Wales  were  almoft  entirely  allodial  ;  and  there  is  not  at 
prefent  any  fuch  thing  as  a  copyhold  in  the  counties  of  Anglefev, 
Carnarvon,  and  Merioneth ;  nor  are  there  in  Ireland  any  fuch 
tenures. 

In  Ireland,  they  were  termed  Betagbii  and  Betaghes;  in  Italy, 
they  were  anciently  called  Lazzi  [z\  and  Liti;  and  a  particular 
clals  of  them  Aldi,  who  feem  to  have  had  rather  more  free- 
dom than  the  other  claffes :  they  were  alfo  called  Vafri  and 
Accolce  \a~\. 

In  Germany,  and  Pruffia  particularly,  they  ftill  make  a  very 
confiderable    head    of  the   law :    in   the   king  of  Pruffia's   Code 

\x~\  Many  of  the  labourers,  in  the  fait  works  and  collieries  of  Scotland, 
ftill  continue  glebes  afcriptitii,  and  cannot  be  hired  without  the  proprietor's 
confent.  Diction.  Decif.  vol.  i.  p.  3 1 2.  Anderfon  therefore  is  miitaken 
when  he  averts,  that  all  vaiTalage  ceafed  in  Scotland  after  the  Protectorate. 
Hi  ft.  Comm.  p.  106. 

[_y]  From  hence  Teague  is  probably  a  term  of  reproach  amongft  the 
Irifh. 

[z]  Hence  poffibly  the  French  word  lache  or  bafe.  The  word  lazzi, 
however,  is  clearly  of  Italian  origin,  from  the  two  z's,  which  is  peculiar  to 
that  language.  Dante  ufes  this  word  to  iignify  four,  or  of  an  auflere, 
and  harfh  tafle. 

"  Et  e  ragion,  che  tra  li  lazzi  forbi, 

"  Si  difconvien  fruttare  il  dolce  fico.         Inferno,  Canto  15. 

\_a]  Lindenbrog.  pallim.     Baluz.  vol.  ii.  p.  746. 

Frederique. 
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Frederique,  they  are  called  Eigenbehorige  and  Unterthanen  ;  and! 
they  are  defcribed  to  be  fuch  as  are,  "  attaches  a  certaines  terres 
"  de  leurs  feigneurs,  quils  ne  peuvent  marier  hors  des  terres." 

With  regard  to  the  word  vilieyn  itfelf,  fo  well  known  to  our  an- 
cient lawyers,  though  fo  little  heard  of  in  more  modern  times, 
Voltaire  gives  us  this  etymology,  "  villain  vient  de  ville,  par- 
"  ceque  autrefois  il  n'y  avoit  de  nobles,  que  les  pofledeurs  des 
"  chateaux  [c]  ;"  and  FrohTart,  in  the  time  of  Edward  the  Third, 
applied  it  to  the  mob  of  London ,  "  vous  devez  fcavoir  que  les  vilains 
"  de  Londres  etoient  grandement  corrouces ;  et  difoyent,  haa  gentil 
"  Chevalier  Comte  de  Derby  \d~\,  les  grans  envies  quon  a  fur 
"  vous."' 

I  fhall  now  endeavour  to  fhew  in  what  light  thefe  villeyns  were 
confidered  in  different  periods  of  the  Englifh  hiftory,  and  how  the 
tenure  was  at  laft  (and  almoft  infenfibly)  forgotten  and  abolifhed. 

To  begin  with  the  authority  of  Caefar,  "  Cum  2ere  alieno,  aut 
"  magnitudine  tributorum,  aut  injuria  potentiorum  premuntur, 
"  fefe  in  fervitutem  dicunt  nobilibus  ;  in  hos  omnino  eadem  funt 
"jura,  quae  domino  in  fervos." 

Braclon  is  our  moft  ancient  writer  on  the  law  except  Glanvil ; 
and  he  gives  this  account  of  the  ftatu-te  of  villenage  in  his  time  : 
"  Glebe?  afcriptitii  liberi  funt,  licet  faciant  opera  fervilia ;  cum  non 
"  faciant  eadem  ratio?ie  perfonarum,  fed  ratione  tenenmitorum  [e]  j 
"  et  a  gleba  removeri  non  poffunt,  quamdiu  penfiones  debitas 
"  perfolvere  poffunt."  And  in  another  part,  "  pnrum  villena- 
"  gium  eft,  qui  fcire  non  poteft  vefpere,  quale  fervitium  fieri  debet 


w  mane. 


The  next  authority,  with  regard  to  the  condition  and  fituation 
of  this  rank  of  people  which  I  have  happened  to  meet  with,  is  that 
of  Froiffart,  who  informs  us,  that  "  un  ufage  eft  en  Angleterre  (et 

\c~\  Add.  Ilift.  Univer.  p.  151.  it  fliould  feem  that,  for  the  fame  reafon* 
the  name  of  burgefs  ckrogates  from  nobility. 

[V]  Afterwards  Henry  the  Fourth.     Froiffiirt,  part  iv.  p.  316. 

[V]  This  is  clearly  confined  to  what  Littleton  calls  villenage  appendant. 

"  aufli 
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<'  aufli  eft  il  en  plufkurs  pais),  que  les  nobles  ont  grants  franchifes 
"  fur  leurs  homines,  et  les  tententen  fervage  f/*]." 

In  the  year  1 5 1 4,  Henry  the  Eighth  manumitted  two  of  his  vil- 
leins in  the  following  form  :  "  Whereas  God  created  all  men  free, 
"  but  afterwards  the  laws  and  cuftoms  of  nations  fubjecled  fome 
"  under  the  yoke  of  fervitude,  we  think  it  pious  and  meritorious 
"  with  God  to  manumit  Henry  Knight,  a  taylor,  and  John  Herle,  a 
"  huibandman,  our  natives  [g],  as  being  born  within  the  manor  of 
"  Stoke  Clymmyfland,  in  our  county  of  Cornwal,  together  with  all 
"  their  iflue  born,  or  to  be  born,  and  all  their  goods,  lands,  and 
"  chattels  acquired,  or  to  be  acquired,  fo  as  the  faid  perfons,  and 
"  their  iflue,  mail  from  henceforth  by  us  be  free,  and  of  free  con- 
"  dition  [£]." 

The  above-cited  form  of  enfranchifement  (which  I  cannot  recol- 
lect from  whence  I  tranfcribed  it,  though  I  fhould  believe  from 
Rymer)  explains  the  general  condition  of  thefe  people  :  if  born  within 
a  certain  diftricl,  they  and  their  iflue  [2]  were  the  bondmen  of  th<- 

C/D  I  "*fl  make  no  apology  for  citing  Froiffart,  though  born  in  Flanders  - 
he  had  lived  many  years  in  England,  and  had  an  office  under  Philippa  of 
Hainault  queen  of  Edward  the  Third. 

fjjQ  The  nativus  became  a  villeyn,  by  being  born  in  fervitude,  within 
a  particular  manor  or  diitrift;  as  for  the  bordarii,  cotterelli,  and  ccttarii, 
thefe  were  cottagers,  whom  the  lord  had  permitted  to  build  on  his  wafte. 
So  Ferretier,  in  his  Dictionary,  informs  us,  "  qu'on  appelle  cottier  tout 
"  homme  qui  demeure  dans  fon  heritage  cottier,  et  vilain  ;"  and  he 
likewife  gives  us  this  account  of  the  word  cotterie,  of  which  fo  much 
hath  been  faid  of  late;  "  Cotterie  fe  dit  des  compagnies  et  focietes  de 
"  villageois  demeurant  enfemble,  pour  tenir  du  feigneur  quelques  heritages, 
"  qu'on  appelle  tenus  en  cotterie." 

[7/}  In  the  year  1536,  and  28  Hen.  VIII,  a  bill,  concerning  Bondmen,  was 
rejected  by  the  Houfe  of  Lords  on  the  third  reading,  which  according  to 
this  idea  (of  its  being  meritorious  with  God)  was  probably  for  their  general 
manumiflion.  Manufcript  Calendar  of  the  Journals  of  the  Houfe  of 
Lords. 

[f]  This  explains  what  frequently  occurs  in  ancient  grants  of  villeins 
cum  totiifequeldfua;  which,  according  to  Sir  James  Ware,  in  his  account  of 
t\\zBetaghii  (who  were  the  Irifli  villeyns)  included  not  only  children,  but 

K  k  lord ; 
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lord  ;  and  whatever  perfonal  property  they  acquired,  they  laboured 
for  the  advantage  of  their  lord,  and  not  of  themfelves.  Befides  this, 
they  could  not  leave  the  manor,  on  which  they  were  from  their 
birth  in  a  ftate  of  fervitude,  without  the  leave  of  the  lord  ;  and 
therefore,  according  to  Domefday,  "  liber  eft  qui  pot  eft  ire  quo 
"  vult ;"  and  hence  the  writ  in  the  regifter,  "  Praxipimus  tibi  quod 
4i  jufte  et  line  dilatione  facias  habere  A.  de  C.  B.  nativum  etfugi- 
"  tivum,  cum  omnibus  catallis  fuis,  et  tota  fequela  fua." 

They  were  alfo,  by  the  cuftoms  prevailing  in  particular  diftricts, 
fubjeCt  to  fer vices  not  only  of  the  moft  fervile,  but  the  moft  ludicrous 
nature,  "  Utpote  die  nativitatis  Domini  coram  eo  faltare,  buccas 
"  cum  fonitu  inflare,  et  ventris  crepitum  edere[i]."  In  fome  manors, 
the  lord  had  "jus  luxand;3e  coxae  fponfarum  vaflallorum ;"  and  yet, 
if  the  vaflal  retaliated  upon  the  lord's  wife,  he  loft  his  feud  yerjelo- 
niam  [/[.  And  again  Struvius  informs  us,  "  In  dominum  peccat 
"  vaffellus,  ft  dominum  cucurbitaverit,  five  cum  ejus  uxore  concu- 
'*  biverit,  vel  etiam  conatus  fuerit  turpiter  contredlando,  vel  ofcu- 
"  lando;  hoc  tamen  non  procedity?  cum  vidua  domini,  nifi  intra 
"  annum  lu<5Kis."  Sir  Richard  Cox,  in  his  Hiftory  of  Ireland,. 
liltewife  mentions  fome  very  fervile  and  ridiculous  cuftoms,  which 
continued  in  the  year  1565;  and  Blount  hath  written  an  exprefs 
treatife  upon  what  he  fkyles  jocular  tenures. 

Fitzherbert,  who  made  his  reading  upon  the  fourth  of  Edward 
the  Firft,  entitled,  Extent  a  Manerii,  not  long  after  the  manumiftion' 
above-cited,  gives  us  this  account  of  the  ftate  of  villenage  in  the 
reign  cf  Henry  the  Eighth,  and  that  this  kind  of  tenure  began  then 

nephews,  p.  149  ;  fee  alio  Madox's  Form.  Angl.  p.  416.  If  the  mother  of 
the  children,  was  a  nief,  and  the  father  was  _/>«■,  the  children  became  free, 
contrary  to  the  rule  of  the  civil  law  :  Partus  ventrem  fequitur ;  and  contrary 
to  the  rule  of  the  old  French  law :  La  verge  annoblift,  et  le  ventre  of- 
franchijl. 

\k~\  Struvii  Jurifpr.  Feud;  p.  54 r. 

[/]  The  word  fe/ony  in  moft  parts  of  Europe  is  only  u fed  as  fynonymous 
ro  perfidy  :  "  Felonie  eft  pris  pour  perfidie,  et  le  feigneur  peut  le  commettre 
contrefonvajfal"     Couftumier  de  Piccardie,  p.  102. 

to 
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to  decreafe  in  all  parts  of  England  :  "  And  in  mine  opinion  vill 
"  age  began  foon  after  the  Conqueft,  when  the  conqueror  rewarded 
"  all  thofe1  who  came  with  him  in  his  voyage  royal  according  to 
"  their  deferts  :  and  to  honorable  men  he  gave  lordfhippes,  manors, 
"  landes,  and  tenements,  with  all  the  inhabitants,  men,  women, 
"  and  children  dwelling  in  the  fame,  to  do  with  them  at  pleafure. 
"  And  thofe  honorable  men  thought  they  muft  needs  have  fervaut* 
"  and  tenauntes,  wherefore  they  pardoned  their  inhabitants  of  their 
"  lives,  and  caufed  them  to  do  all  manner  of  fervice,  were  it  never 
"  fo  vile,  and  took  likewife  all  their  goods  and  cattle  at  their  plea- 
«  fure,  and  called  them  their  bondmen  :  and  fince  that  time  many 
"  of  their  noble  difpojilion  have  made  to  diverfe  of  the  faid  bondmen 
"  their  manumilhons  ;  howbeit  in  fome  places  the  bondmen  con- 
"  tinueyet."  Fitz-herbert  after  this  gives  it  as  his  opinion  (agree- 
able to  the  recital  of  the  manumiffion  by  Henry  the  Eighth),  that 
no  man  Jhoidd  be  bound  but  unto  God,  and Jays  it.  is  contrary  to  the  Slavery 
principles  of  Chrijlianity. 

After  this  I  find  in  Rymer  a  commiffion  of  Queen  Elizabeth,  in 
the  year  157^,  directed  to  Lord  Burghley  and  Sir  Walter  Mild/nay, 
for  inquiring  into  the  lands,  tenements,  and  other  goods,  of  all  her 
bondmen  and  bondwomen  in  the  counties  of  Cornwall,  Devonfhire, 
Somerfet,  and  Gloucefter,  fuch  as  were  by  blood  in  a  navifh  con- 
dition, by  being  born  in  any  of  her  manors,  and  to  compound  with 
all  or  any  fuch  bondmen,  or  bondwomen,  for  their  manumiffion  and 
freedom,  which  is  perhaps  the  laft  mention  of  this  tenure,  except 
arguments  are  drawn  from  old  cafes  in  the  Year  Books ;  and  this 
commiffion  indeed,  taken  together  with  other  circunftances,  fully 
exolains  why  we  hear  nothing  more  of  this  kind  of  fervitude.  The 
profits  of  the  crown,  or  the  lord  of  the  villein,  became  now  very 
inconfiderable,  as  the  fervices  could  only  be  infilled  upon  in 
the  fpot  where  he  was  born.  Thofe  who  have  feen  day  la- 
bourers employed  in  the  repair  of  the  highways,  for  which  they 
are   to  receive   no   wages  \tn\,   may  guefs  in  what   manner  thefe 

[~/h]  It  is  moft  hard  and  unjuil,  that  the  labourer  ihould  not  be  paid,  as 
he  receives  no  benefit  from  the  improvement  of  the  roads. 

K  k  2  extorted 


252  OBSERVATIONS     ON 

extorted  fervices  were  performed.  At  the  fame  time  the  villeyn 
was  willing  to  pay  a  confiderable  fine  to  get  rid  of  this  badge  of 
flavery  ;  and  the  lord  was  enabled,  by  manumiffions,  to  raife  a 
large  fum  upon  any  extraordinary  emergency  :  it  is  therefore  not 
to  be  wondered  at,  as  the  confenting  to  drop  thefe  fervile  tenures 
anfwered  the  mutual  convenience  and  advantage  of  both  parties, 
that  they  foon  entirely  ceafed  [»]. 

This  certainly  was  the  principal  reafon  ;  but  other  caufes  con- 
curred. The  Lord,  and  Man  of  property  began  now  occafio- 
nally  to  leave  his  caftle  or  feat  in  the  country,  and  wanted  not 
only  the  fervices  of  his  villeyn  in  the  demefne  lands,  but  the  ex- 
pence  of  attending  parliament,  the  court,  or  his  own  amufements, 
required  rents  payed  in  money  :  in  lieu  of  thefe  fervices  the  lord 
was  therefore  not  only  willing  to  commute  for  money,   but  like- 

[«]  Haviug  had  occafion  to  mention  that  this  fervitude  prevailed,  and 
continues  to  prevail,  in  mod  parts  of  Europe,  I  fhall  cite  fome  paffages 
from  Lindenbrogue's  Collection  of  ancient  Laws,  which  will  fliew  in  what 
light  the  villeins  were  confidered.  In  the  firft  place,  they  could  not  be 
witneffes  *, 

"  Si  fervus  fervum  ictu  uno,  vel  duobus,  vel  tribus  percufferit,  nihil  efl" 
Inter  Leges  Ripuariorum. 

"  Qui  percufferit  fervum  fuum,  et  mortuus  erit  in  manibus,  jus  erit ;  fin 
"  fupervixerit  duo  vel  tres  dies,  fubjacebit  pcenae,  quia  petunia  ejl  ejus." 
Inter  Capit.  Kar.  Magni. 

"  Conftat  me  vendidiffe  fervum  juris  mei,  non  furem,  non  fugitivum,  fed 
"  fanum  corpore  bonifque  moribus  inftructum."  Baluz.  vol.i.  p.  473.  in 
formulis  Sirmondicis. 

That  they  had  formerly  the  lowed  opinion  of  this  clafs  of  men,  appears 
likewife  from  thefe  two  very  ancient  French  verfes, 
"  Oignez  vilain,  il  vous  poindra  ; 
"  Poignez  vilain,  il  vous  oindra."       Inft.  Couflum. 
which  we  apply  to  fpaniels  at  prefent. 

*  Contemnere  fulmina  pauper 
Creditur  atque  Deos,  Diis  ignofcentibus  ipfis. 
Homer  indeed  gives  a  better  reafon  for  rejecting  fuch  witnefTes, 
"HfMav  yaf  t'  ap£T>i;  awoainflai  tvpvowa.  Zttt{ 
'Arlmt,  tv  t'  «»  fii>  xeel«  JuAioi'  J7/*»p  ity/rtn  Odyfl.  P.  3%i. 

wife 
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wife  to  grant  long  leafes,  that  he  and  his  defendants  might 
have  a  certain  income,  whilft  the  tenant,  now  having  a  more  fixed 
and  permanent  intereft  in  his  form,  was  both  able  and  willing  to 
improve  it.  Befides  this,  we  find  by  the  recital  of  the  manumiffion 
by  Henry  the  Eighth,  and  likewife  by  the  conclufion  of  what 
Fitz-herbert  fays,  with  relation  to  thefe  tenures  in  the  fame  reign, 
that  a  notion,  originally  inculcated  by  Wycliff  and  his  followers, 
began  to  prevail,  that  it  toas  contrary  to  the  principles  of  the 
Cbrijlian  religion  that  any  one  fiould  be  a  (lave ;  and  from  hence, 
in  more  modern  times,  it  hath  been  fuppofed  to  be  contrary  to  the 
common  law,  which  is  faid  to  be  founded  upon  Chriftianity. 

Be  the  law  as  it  may,  the  perfuafion  contributed  greatly  to  the 
abolifhing  villenage  ;  and  the  principle,  whether  a  principle  of  the 
common  law  and   Chriftianity,  or  otherwife,  cannot  be  too  much . 
commended  or  infifted  upon  :    I   cannot  however  but  think,   that 
neither  the  Chriftian  religion,  nor  the  common  law,  ever  inculcated . 
or  eftablifhed  fuch  a  tenet  \o\. 

In  the  early  ages  of  Chriftianity,  every  houfe  was  filled  with 
fiaves :  it  was  therefore  highly  incumbent  upon  thofe  who  profefled 
this  religion,  and  were  willing  to  become  martyrs  in  fupport  of  it, 
to  have  frequently  infifted  upon  what  now  appears  to  be  the  com- 
mon rights  and  privileges  of  humanity.  On  the  contrary,  St.  Paul 
writes  his  Epiftle  to  Philemon,  exprefly  to  excufe  Ortejimus 
f Philemon's  flave),  for  having  run  away  from  his  mafter  ;  and 
if  the  whole  context  is  properly  considered,  no  fuch  doctrine  is 
advanced  ;  and  it  was  particularly  proper  to  have  laid  it  down 
with  authority  and  precifion  upon  fuch  an  occafion. 

[0]  It  appears  by  Boulainvilliers,  chat  this  queftion  was  formerly  much 
agitated  in  the  French  courts  of  junice  ;  but  in  the  Inftitutes  Coujlumieres 
(publilhed  at  Paris  in  1 679)  it  is  laid  down  with  great  precifion,  that  a  Have 
becomes  free,  as  foon  as  he  enters  the  French  territories,  and  is  baptized :  . 
"  Toutes  perfonnes  font  franches  en  ce  lloyaume,  et  fitoit  q'un  elclave  a 
"  atteint  les  marches  diceluy  fe  faifant  baptizes  eit  affranchi,"  p.  2, 

With 
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With  regard  to  the  law  of  England  on  this  head,  it  appears  by 
Ilakluyt  [/>],  that,  in  the  year  1553,  four  and  twenty  negroes  were 
brought  into  this  ifland  from  the  coaft  of  Africa,  and  immediately 
to  an  Englifh  port,  as  at  that  time  we  had  no  American  or  fugar 
trade.  Thefe  negroes  muft  therefore  have  been  fold  in  this  coun- 
try ;  and,  if  it  had  been  contrary  to  law,  they  muft  have  been  fet 
at  liberty,  or  the  point  at  leaft  difcuffed,  of  which  we  do  not  find 
the  leaft  traces ;  and  the  queftion  being  a  great  and  liberal  one,  it 
certainly  could  never  have  efcaped  the  notice  of  Lord  Bacon,  who 
would  undoubtedly  have  mentioned  it  in  fome  of  his  treatifes. 
Since  the  eftublifhment  of  our  fugar  colonies,  modern  opinions  of 
great  lawyers  and  (it  is  believed)  decifions  of  courts  ofjuftice,  have 
contradicted  this  common  and  prevailing  notion,  that  a  negro^ 
when  baptized,  becomes  immediately  free  \jf\. 

I  have  been  led  to  this  length  of  obfervation  on  the  ancient  ftate 
of  \  ilienage,  and  from  what  caufes  this  tenure  hath  now  ceafed,  by 

[j>]  Vol.  i.  part  ii.  p.  97. 

[q~]  It  is  laid  down,  that  trover  will  lye  for  a  negro,  in  2d  Lev.  201. 
and  it  feems  to  be  agreed,  by  two  cafes  in  Salkeld's  Reports,  p.  196.  that 
fome  kind  of  action  will  lye  for  a  negro,  though  not  an  action  of  trover. 
I  cannot  fay  indeed  that  thefe  cafes  are  well  reported,  which  muft  not  fur- 
prize,  as  Sir  Edward  Coke  aliens,  that  there  are  four  erroneous  cafes  in 
that  mo  ft  accurate  of  all  Reporters  Plowden,  when  the  whole  number 
contained  in  his  commentaries  amounts  only  to  forty-three.  Dr.  Birch's 
Coll.  of  Bacon's  Letters,  p.  94.  I  find  but  one  cafe  exprefty  to  contradict 
this,  which  is  in  Rufhw.  Coll.  vol.  i.  p.  312.  In  the  reign  of  Queen 
Elizabeth,  a  flave  from  Ruffia  was  brought  into  England;  and  his  mafter 
iniilting  upon  the  power  of  fcourging  him,  it  was  held  that  England  was 
too  pure  an  air  for  a  /lave  to  breathe  in.  This  is  advanced  by  the  famous 
John  Liiburn,  who  was  moft  illegally  puniftied  ;  but  it  does  not  from  thence 
follow,  that  all  his  doctrines  were  law:  a  flave  may  continue  in  a  ftate  of 
fervitude,  though  he  breathes  the  air  of  this  land  of  liberty;  the  law  of 
which  will  protect  him  from  the  too  fevere  punifhments  of  his  mafter, 
though  it  may  not  entirely  emancipate  him.  The  term  of /lave,  is  certainly 
not  unknown  in  our  law,  as  by  lEdw.VI.  ch.iii.  a  vagabond  and  idle 
iervant  is  to  become  a  /lave  to  his  mafter  ;  and  the  expreihon  is  frequently 
repeated  in  that  ftatute. 

by 
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by  the  oppreffive  chapter  [r]  of  the  ftatute  againft  this  clafs  of  men, 
and  cannot  think  that  a  parliament,  which  could  pafs  fo  unjuft  and 
tyrannical  a  law,  deferved  in  any  refpeft  the  appellation  of  the 
Good  Parliament,  which  Stow  informs  us  it  had  obtained. 

[V]  It  fhould  feem  that  this  chapter  is  repealed  by  2  Rich.  Stat.  ii.  ch.  ii. 
but  the  beginning  of  it  is  mif-recited,  which  is  not  very  unufual  in  ancient 
recitals. 


STATUTES 
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STATUTES    MADE    AT    GLOUCESTER, 


2  Rich.  II.  Stat.  ii.  A.  D.  1378, 

TH  E  four  firft  chapters  of  this  law  relate  to  trade  :  the 
ftatute  recites,  that  many  of  the  great  towns  (being  proba- 
bly polTeffed  of  abfurd  privileges  by  their  charters)  would  not  per- 
mit any  alien  merchant  to  traffick  ;  and  therefore  enacts,  that  who- 
ever fhall  bring  by  land  or  fea,  wines,  avoir- de-pois,  fuftenanee, 
victuals,  or  other  things,  fhall  not  be  molefted,  &c.  The  words 
avoir -de-pois  feem  unintelligible,  I  find  however  (fince  the  former 
edition),  that  the  word  avoir-de-poids  is  ufed  in  Joinville's  Life  of 
St.  Lewis,  to  fignify  any  commodity  fold  by  weight,  and  he 
inftances  ginger,  rhubarb,  aloes,  and  cinamon  \i\. 

The    latter   part  of  the  chapter   mentions    cloth   of  gold  and 

filver,  which   fhews  that   luxury  and  trade   had  now  greatly  in- 

creafed ;  and  I  fhould  fuppofe,  that  the  importation  of  thefe  coftly 

manufactures,  was  occafioned  by  the  Jubilee  in  1376,  and  fiftieth 

year  of  the  reign  of  Edward  the  Third. 

The  5  th  chapter  of  the  ftatute  is  what  is  generally  known  by  the 
title  Defcandalis  Magnatum  [/].  It  was  certainly  occafioned  by  the 
defamation  of  John  of  Gaunt,  by  thofe  who  fupported  the  lower 
people  and  villeyns  againft  the  barons  ;  and  I  have  in  the  obferva- 
tions  upon  the  lait  law  cited  a  writ  from  Rymer,  which  is  entitled, 

[>]  P.  41. 

\f\  It  is  faid  by  Sir  Robert  Atkins,  2  Mod.  161.  and  Freem.  p.  222. 
that  this  ftatute  operated  only  as  a  promulgation  of  the  common  law  ;  and 
Sir  Francis  Pemberton,  2  Mod.  164.  fays,  that  no  aftion  was  brought  upon 
it  for  100  years  or  more,  after  it  was  firft  ena&ed. 

2  Pro 
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Pro  Rfge  Cajlellce  [«]  contra  defamationes  in  fur  gentium.  The  ftatute 
likewife  recites,  that  thefe  defamations  may  be  the  occafion  oidlfputes 
between  the  lords  and  commons. 

It  mould  therefore  feem  that  the  law  does  not  extend  to  the 
flander  of  a  peer,  from  which  no  fuch  terrible  confequence  can  pro- 
bably arife ;  efpecially  as  the  punifhment  is  imprilonment,  till  the 
firft  author  of  the  defamation  can  be  found. 

There  are  fome  very  lingular  laws  of  the  ancient  Burgundians, 
with  regard  to  abufive  words. 

"  Si  quis  alterum  concagatum  [w]  clamaverit,  1 20  denariis 
*'  mul&etur. 

"  Si  quis  vulpeculam  alterum  clamaverit,  vel  leporem,  eodem 
"  modo  mul&etur." 

Thefe  appear  plainly  to  be  the  laws  of  a  warlike  nation,  in  which 
the  calling  another  by  a  name,  which  implied  cunning  or  flight, 
rather  than  courage  and  refiftance,  was  thought  a  very  heinous  in- 
jury. One  of  Alfred's  laws  is  ftill  more  fevere,  "  qui  falfi  rumoris 
"  in  vulgus  fparfi  author  eft,  lingua  praeciditor  [*]." 

By  the  laws  .of  the  Goths  (whilft  in  Spain),  it  is  made  penal  to 
fay  of  a  great  man  that  he  is  poderlgo,  or  gouty  ;  or  to  omit  the 
proper  cortejia,  or  addrefs  in  a  petition  or  letter  [_/L 

By  the  6th  chapter  (which  hath  never  been  tranflated)  it  is  recited, 
that  great  mifdemeanors  and  riots  had  been  committed  in  the  mar- 
ches [z]  of  Wales ;  and  particularly,   "  quits  raviffent  dames  et  da- 

[u]  It  is  well  known,  that  John  of  Gaunt  had  alTumed  the  title  of  King 
of  Caftiie. 

[w~\  I  choofe  that  the  GlofTary  to  Lindenbrogue  fliould  explain  the  mean- 
ing of  this.  word. 

[si]  Tboujbalt  not  ra'ife  afalfe  report.    Exod.  xxiii.  1. 

\_y~\  Feuro  Ileal  de  Efp.  209. 

|~z]  Marc  be  is  an  old  Englifh  word  for  a.  boundary;  and  hence  the 
German  title  of  mar-grave,  fignifying  the.  governor  of  a  diftrift,  which 
borders  on  another  territory,  or  what  in  the  old  Englifh  writers  is  fome- 
times  called  bateable  ground,  i.  e.  debatable.  The  word  marcbe  is  Hill  ufed 
in  Scotland,  to  fignify  the  boundary  of  a  parifli, 

LI  "  molfellesy. 
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"  moifclles,  et  les  emmefnent  en  eftraunge  pais,  ou  leur  ple$."  It 
appears  from  this,  that  a  Knight-errant  might  in  fome  parts  of  the 
world  be  of  ufe,  as  a  peace  officer.  Thefe  outrages  were  generally 
committed  upon  the  confines  \_a]  of  two  countries,  where  no  regular 
courts  of  jufticc  were  eftablifhed  for  redrefs  of  injuries ;  and  we  find 
therefore  that  the  marches,  or  country  between  France  and  Spain, 
was  likewife  the  principal  fcene  of  Knight-errantry. 

The  earl  of  Monmouth  [b~\  gives  us,  in  his  Memoirs,  a  very 
particular  account  of  the  ftate  of  the  marches  between  Scotland  and 
England  in  the  time  of  Queen  Elizabeth ;  and  mentions  that  one 
Giordie  Bourne  (a  famous  mofs-trooper)  confeffed  that  he  had  mur- 
dered feven  Englishmen,  and  raviShed  above  forty  women  [c~\. 
Lord  Herbert  of  Cherbury,  likewife,  in  his  Memoirs  [</],  takes  no- 
tice of  the  great  ftate  of  diforder  in  the  Welfh  marches  in  the  time 
of  Henry  the  Eighth  ;  and  we  find  that  the  Gubbins,  or  people  who 
inhabited  Dartmore  (feparating  Devonshire  from  Cornwall),  were 
to  a  proverb  pilferers  and  lawleSs  [e.~j 

That  learned  antiquary  BiShop  Nicholfon  hath  published  a  col- 
lection of  the  laws,  which  prevailed  in  the  borders  (a$  he  Styles  them) 
between  England  and  Scotland :  as  for  the  marches  of  Wales,  they 
were,  from  the  time  of  Edward  the  Fourth,  chiefly  governed  by 
a  p^efident  and  council,  which  generally  was  held  at  Ludlow, 
till  abolished  by  the  aft  of  King  William.  There  is,  in  the  Seventh 
volume  of  Rymtr,  a  copy  of  the  inftruftions  to  Lord  Compton, 
preiident,  and  the  council  of  this  court,   which  Shew  the  extenSive 

\jf\  "  Latrocinari  extra  fines  cujuftunqiic  clvitatls  nulla  efl  infamia." 
Csefar,  De  Bello  Gallico. 

[33  Carey,  Lord  Hundfon  ;  fee  his  Memoirs,  lately  publiflied. 

\c\  This  famous  free-bootcr  was  hanged  at  la  ft  for  what  is  called 
■march  treafpn. 

[cf]  Which  Jkould  be  publifhed. 

[Y]  Carew's  Cornwall.  Nath.  Bacon  informs  us,  that  anciently  there 
were  twelve  Lords  Marchers,  fix  Britons,  and  Six* Saxons;  but  does  not 
cite  his  authority. 

powers 
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powers  with  which  it  was  formerly  invefted.  Gale  [  f]  hath  given 
us  fome  inftances  of  the  kings  of  England  obliging  the  inhabitants 
of  the  counties  adjoining  to  both  the  Scotch  and  Welfli  borders, 
to  make  good  the  damages  which  they  might  have  received  by  the 
irruption  of  the  enemy,  and  upon  this  principle  probably,  that  they 
mould  have  aflifted  more  effectually  the  inhabitants  of  the  marches 
in  their  diltrels. 

[J2  In  his  Honour  of  Richmond*. 
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STATUTES  MADE  AT  WESTMINSTER, 
5  Rich.  II.  Stat.  i.  A.  D.  1381. 

TH  E  ftatutes  throughout  this  reign  continue  (in  moft  in- 
ftances)  to  be  Capitularia ;  yet  fome  of  the  undigefled 
matter  which  they  contain  deferves  obfervation. 

The  2d  chapter  of  this  law  is  calculated  to  prevent  the  carrying 
gold,  filver,  or  jewels,  out  of  the  realm  ;  and  the  method  which  it 
takes  to  effe&uate  this,  is  of  a  very  extraordinary  nature,  by 
ena&ing,  that  no  one  mall  leave  the  kingdom  [/j\  under  penalty 
of  forfeiting  all  their  chattels,  except  lords,  and  other  great  perfons^ 
real  merchants,  and  the  king's  foldiers ;  and  not  only  the  perfon 
leaving  the  kingdom  is  punifhed  by  the  abovementioned  forfeiture, 
but  the  mafter  of  the  veflel  is  likewife  to  forfeit  his  mip. 

The  law  permits  indeed  not  only  the  king's  foldiers  to  pafs 
without  a  particular  licence,  but  that  money  may  be  exported  to 
pay  the  wages  of  the  troops  at  Calais  [/],  and   other  garrifons  in 

f/;]  Licences  may  indeed  be  procured  from  certain  ports,  which  are  not 
ranged  very  geographically;  as  the  ftatute,  after  mentioning  Tarmouth, 
K'lwjlon  upon  Hull,  and  Newcaftle  upon  Tyne  (all  of  which  are  on  the 
Eaftern  coaft)  fays,  and  other  ports  towards  Ireland.  This  prohibition  of 
carrying  jewels,  as  well  as  gold  and  filver,  out  of  the  realm,  fliews  that 
both  trade  and  luxury  had  confiderably  increafed;  of  which  Hollinfhed 
gives  us  another  proof  in  his  Chronicle',  by  mentioning  that  melons, 
cucumbers,  and  many  other  of  the  more  expenfive  productions  of  the 
kitchen-garden,  were  very  common  in  the  time  of  Edward  the  Third,  but 
were  foon  after  almoft  entirely  unknown,  till  the  time  of  Henry  the 
Eighth;  which  muff  have  arifen  from  thefe  eLegancies  being  unattended 
to,  during  the  wars  between  the  houfes  of  York  and  Lancafter.  Hollinf- 
hed, vol.  ii.  p.  205. 

[7]  Froiffart,  who  wrote  part  of  his  HiiTory  during  this  reign,  fpeaks 
thus  of  Calais,  "  e'eft  la  ville  du  monde  que  la  communautc  d'Angleterre 
"  aime  le  mieux:    car  tant  comme  ils  feront  feigncurs  de  Calaix,  ils  difent 

the 
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the  French  provinces.  There  are  earlier  ftatutes  than  the  prefent 
to  prevent  the  carrying  money  out  of  the  kingdom  (and  we  find 
indeed  this  fame  idle  apprehenfion  in  the  laws  of  other  countries) ; 
but  thefe  laws  make  no  exception  with  regard  to  the  wages  of  thefe 
garrifons.  From  hence  I  conclude,  that  thefe  fortrefles  began  to 
be  much  more  confiderable  than  they  ufed  to  be  ;  as  Edward  the 
Third  meant  fomething  more  than  an  expedition  of  parade  to 
France,  and  intended  to  make  a  permanent  conqueft  and  eftablifh- 
ment.  We  hear  indeed  often  of  fubfidies  for  carrying  on  the  war 
in  that  country,  but  this  is  the  firft  inftance  of  providing  a  main- 
tenance for  a  garrifon  in  the  French  provinces,  as  before  this  they 
were  repaired  and  manned  at  the  expence  of  the  diftrict  in  the 
neighbourhood  ;  for  the  levying  of  which  there  are  many  records 
in  Rymer  [/£]. 

The  3d  chapter  may  be  ftyled  the  firft  Navigation  Att,  and 
therefore  deferves  at  leaft  to  have  been  tranflated  ;  it  directs,  that, 
to  increafe  the  navy  of  England  (then  greatly  diminifhed  [/]),  no 
goods  or  merchandize  mail  be  either  exported  or  imported,  but 
only  in  flii^s  belonging  to  the  king's  fubjerfts. 

"  qu'ils  portent  les  clefs  du  royaume  de  France,  a  leur  ceinture."  Froiflart, 
part  iv.  p.  136. 

\_k~\  There  are  likewife  in  Rymer,  many  proclamations  ordering  fums  of 
money  to  be  raifed  upon  certain  diftrifts  in  England,  for  the  repairing 
bridges  and  highways. 

\f\  I  mould  fuppofe  this  decreafe  (if  any)  was  not  very  alarming,  as  it 
hath  already  appeared  that  luxury  had  made  great  ftrides  in  this  country, 
and  that  gold  and  filver  {luffs  had  been  imported.  The  parliament,  in 
the  forty-lixth  year  of  Edward  the  Third,  make  complaint  of  the  decreafe 
of  the  navy  in  thefe  remarkable  words:  "Item  prie  la  commune  que 
"  comme  les  merchantes  et  mariners  d'Angleterre,  que  20  aims  paries  et 
"  tout  dis  a  devant,  la  navie  de  dit  roialme  en  touts  portz  et  bonnes  villes, 
"  fur  mier  et  fur  ryvers,  etoit  ii  noble  que  touts  les  pays  appelloient  notre 
"  avandit  feigneur  le  roi  de  la  iner,  et  touts  dotoient  fon  pays  le  plus  par 
"  mer  et  par  terre  per  eaufe  de  la  dite  navie." 

This 
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This  excellent  law  is  in  part  repealed  by  the  fifth  of  Eliza- 
beth [/«],  ch.  v.  which  is  entitled,  An  Ac~l  containing  politic  con- 
flitut  ions  for  the  maintenance  of  the  Navy  ;  the  great  policy  of  which 
is  to  oblige  every  one  to  eatf/h,  not  for  any fupcrjlition  with  regard' 
to  meats,  but  for  the  increafe  of  mariners  :  it  need  not  be  obferved 
which  of  the  ftatutes  is  founded  upon  the  beft  policy,  notwith- 
standing the  pompous  title  of  the  latter.  In  the  year  1440,.  the 
commons  petitioned  the  king,  that  no  Italian  merchant,  beyond  the 
itreights  of  Morocco,  fhould  bring  any  merchandize  into  this 
realm,  except  the  produce  of  their  own  countries,  which  the  king 
refufed  his  affent  to[//].  The  Genoefe  and  Venetians  were  at  that 
time  the  common  carriers  of  Europe  ;  and  we  therefore  find,  that 
the  parliament,  thus  early  in  our  hiitory,  endeavoured  to  check  the 
maritime  power  of  the  Italian  hates,  and^to  increafe  our  own  navy, 
by  the  fame  methods  which  conftitute  the  chief  regulations  of  the 
famous  Navigation  Acl  of  Charles  the  Second  [<?],  which  was  cal- 
culated to  prevent  the  Dutch  from  being  the  common  carriers  of 
Europe. 

The  laft  chapters  of  this  ftatute  relate  to  the  infurrecYions  under 
Wat  Tyler  and  Jack  Cade  ;  it  is  recited,  that  many  of  the  rioters 
had  been  executed  without  due  procefs  or  trial ;    but  as  the  [/>]  in- 

\jn~]  A  ftatute  of  the  following  year  rendered  this  law  entirely  ineffectual, 
by  difpenfing  with  foreign  {hips,  if  Englifh  vefiels  (proper  for  the  trade) 
could  not  be  procured. 

\n~]  Cotton's  Records. 

[0]  It  is  an  ordinance  of  the  Commonwealth  re-enacted. 

jj>]  This  was  chiefly  intended  for  a  protection  to  the  Chief  Juftiee 
Trelilian,  who  had  made  a  fort  of  Jefferies  campaign  to  try  the  rioters, 
according  to  the  chronicle  of  Henry  de  Knighton, "  Nam  quicunque  accufa- 
"  tus  erat  coram  eo,  in  caufa  fupradicta,  five  jufte  five  ex  odio,  ftatim  ipfum 
"  mortis  fententia  pleclebat.  F.t  alios  quidem  decapitari  prrccepit,  alios  au- 
"  tem  fufpendi,  alios  vcro  trahi  per  civitates,  alios  autem  evifcerari,  et  vifcera 
*•  cencremari  coram  iplis  viventibus."  Decern  Script,  p.  2644.  It  fhould 
fcem,  however,  that  this  account  of  Knighton  is  fomewhat  aggravated,  for 
he  plainly  fuppofes  that  the  punifliments  arofe  from  the  cruelty  of  the 

tention 
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tention  of  thofe  who  had  been  guilty  of  this  infringement  of  the 
law  was  only  to  put  a  ftop  to  thefe  dangerous  infurredtions,  the 
king  grants  a  general  pardon  to  be  pleaded  agaihft«hy  profeeutions 
to  be  commenced,  which  feems  to  be  a  law  of  as  alarming  a  nature 
to  the  liberty  of  the  fubject,  as  can  be  found  in  the  whole  code  of 
ftatutes ;  but,  having  never  been  tranllated,  it  hath  efcaped  the 
notice  of  hiftorians,  and  writers  on  the  law. 

The  next  chapter  enacts,  that  all  manumiffions  [q]  made  during 
the  late  riots  to  villeyns  fhall  be  void,  as  being  extorted  by  vio- 
lence ;  and  the  9th  chapter  provides  for  the  deeds  which  were  loft 
or  deftroyed  during  the  riots  and  infurrections ;  the  occafion  of 
which  provifion  arofe  from  the  rabble  having  fet  fire  to  the  inns  of 
court.  As  for  the  laft  provifion,  it  was  neceflary,  and  therefore 
juft  ;  but  the  making  void  a  manumiffion,  jinder  pretence  of  its 
being  extorted,  feems  to  favour  of  the  fame  tyranny  which  ap- 
pears fo  ftrongly  in  the  preceeding  chapter,  exempting  thofe  from 
profeeutions,  who  had  executed  criminals  without  a  fair  trial,  and 
who  were  therefore  themfelves  the  more  capital  traytors. 

Chief  Juftice,  which  were  only  the  common  fentence  in  cafes  of  high 
treafon,  for  which  thefe  rioters  were  probably  indicted. 

\_q~\  It  appears  by  one  of  Pliny's  letters,  that  a  Roman  Have  could  not 
be  made  free,  but  by  moft  exprefs  words  of  manumiffion,  "  fcribis  mi  hi 
"  Sabinam  (quce  nos  reliquit  hceredes)  Modefium  fervum  fuum  ?iunquam  U- 
"  berum  ejfe  juffijfe,  eidem  tamen  fie  adferipfiife,  legatum  Modejlo,  quern  liberum 
"  ejfe  jujji.  Quaeris  quid  fentiam  ?  contuli  cum  prudentibus:  convenit 
"  inter  omnes,  nee  libertatem  deberi,  quia  nonfit  data,  nee  legatum,  quia 
" fervofuo  dederit"  Pliny,  lib.  iv.  epift.  10.  He  very  nobly  follows,  how- 
ever, the  intention  of  the  teftatrix. 
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STATUTES  MADE  AT  WESTMINSTER,. 

8  Rich.  II.  A.  D.  1384. 

TH  E  adminiftration  of  juftice  was  very  corrupt  during  the 
infant  king's  minority.  Befides  the  proceedings  of  7 re/, Han, 
with  regard  to  the  trials  of  the  rioters  obferved  upon  already,  it 
was  one  of  the  articles  of  impeachment  againft  the  archbifhop  of 
York,  Robert  de  Fere,  and  Michael  de  la  Pole,  that  they  had  taken 
from  diverie  parties  large  gifts  and  prefents,  in  order  to  procure 
decifions  in  the  courts  of  law  by  their  influence  over  the  judges  j 
it  is  therefore  enacled  by  the  2d  chapter  of  this  ftatute,  that  no  one 
fhall  be  judge  of  affife  or  gaol  delivery  in  his  own  county  [r]. 
The  3d  chapter  direfts,  that  they  fhall  not  take  any  reward  or 
prefent  from  any  one,  except  victuals  or  drink,  and  that  of  a  very 
Jmall  value,  which  permiffion  was  neceflary,  from  the  markets  in 
country  towns  not  being  fupplied  as  they  are  at  prefent.  The  4th 
chapter  punifhes  the  judge  or  clerk  who  mail  make  a  falfe  entry,  or 
erafe  any  part  of  a  record,  with  fine  and  imprifonment,  and  he  is 
moreover  to  make  fatisfaftion  to  the  party  injured  by  the  alteration 
or  rafure.  It  is  remarkable,  however,  that  this  fatisfaftion  is  only 
for  fuch  a  rafure  as  might  be  attended  with  the  difoerifon  of  the 
parties,  from  which  it  may  be  inferred  that  perfonal  eftate  was 
little    confidered,    as   an    injury    or    fraud    affecting    this    fpecies 

[V]  Du  Halde  informs  ns,  that  no  mandarine  in  China  can  decide  any 
law-fuit  in  the  province  in  which  he  was  born ;  fome  have  thought  that 
this  ftatute  fhould  be  repealed,  as  fuppofing  a  partiality  and  biafs  in  the 
judges :  it  however  relieves  them  often  from  a  difagreeable  fituation.  By 
20  Rich.  II.  ch.  iii.  no  perfon  of  the  county,  whether  grand  or  petit,  is 
permitted  to  fit  on  the  bench  with  the  juftices  of  aflife,  and  probably  from 
the  fame  jealoufy;  and  by  the  ancient  rules  of  the  parliament  of  Paris,  no 
nember  of  that  body  may  frequent  the  houfes  of  princes,  or  go  to  the 
Louvre.  It  is  not  ufual  with  us  at  prefent  for  the  puifne  judges  to  go  to 
court. 

3  °f 
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of  property   feems    equally    deferviog   of  punifhment    and    repa- 
ration. 

The  5th  and  lait  chapter  explains  and  limits  whafcfaclions  (hall 
be  tried  before  the  conilablc  and  marlhal,  and  recites  their  en- 
croachments upon  the  common  law  to  be  a  grievance  to  the  fub- 
jecr.  [j].  Many  caufes  concurred  in  making  this  jurildiclion  odious 
and  oppreffive.  In  the  firft  place  the  proceedings  were  upon  writ- 
ten teftimonv,  always  more  dilatory,  more  expcnfive,  and  more 
unfatisfactorv,  than  when  the  decilion  depends  upon  viva  voce  evi- 
dence, as  it  does  in  a  trial  by  the  common  law.  Belides  this,  I 
cannot  find  that  the  conftable  or  marfhal  had  a  deputy,  or  judge 
of  his  court  to  affift  him,  who  was  verfed  in  the  civil  law  by  which 
the  proceedings  were  to  be  regulated  [/] :  the  parties  therefore  were 

[Y]  The  punifhments  inflicted  by  the  court  of  the  Earl  Marfhal  were 
often  very  fevere.  For  example,  Hollinfhed  fays,  that  ftrumpets  were 
frequently  ordered  to  be  dragged  at  the  tail  of  a  boat  from  one  fide  of  the 
Thames  to  the  other.     Vol.  i.  p.  185. 

[/]  The  laft  court  held  by  the  Conftable  for  a  trial  by  duel  was  in 
7  Charles  I,  between  Lord  Rea  and  Mr.  David  Ramfey:  in  the  commifiion 
there  is  but  one  civilian  (Sir  Henry  Martin)  who  is  ftyled  Judge  of  the 
Admiralty.  Rulhw.  Col  left.  vol.  ii.  p.  1 13.  The  truly  learned  Dr.  Duck 
was  advocate  on  this  appeal.  In  his  treatife  De  duthorit ate  juris  chilis, 
he  fpeaks  thus  of  the  court  of  the  conftable  and  mirfhal  :  "  Cognofcunt 
"  coneftabilis  et  marefcallus  in  curia  militari  de  criminibus  perpetratis  extra 
"  regnum  Anglia?,  de  contractibus  factis  apud  exteros,  et  de  rebus  qua;  ad 
"  helium  et  arma  fpeftant,  five  in  regno  Arighae  five  apud  exteros. 

"  Si  Anglus  Anglum  accufet  de  crimine  tefie  majeftatis  commiflo  extra 
"  Angliam,  agit  coram  coneftabili  et  marefcallo,  et  probatio  fit  per  teftcs, 
"  vel  ex  antiquo  hujus  curia'  more  per  duellum.  Si  fubditus  regis  noftri 
"  occidat  alium  regis  fubditum  in  Scotia,  vel  alibi  apud  exteros,  de  hoc  non 
"  poteft  agi  in  curiis  juris  Anglican!,  fed  coram  coneftabili  et  marefcallo,  nee 
"  de  iis  etiam  in  parliament  agi  poteft.  Ideo  cum  Francifcus  Dracus,  in  re 
"  navali  apudnosceleberrimus.capicemultiiflet  Douriihium  in  America  anno 
•'  xxv  D,  Elizabeths?,  ejufque  cxdk  vindiuam  Dourifliii  frater  et  ha?res  a  re- 
"  g.ina  peteret,judice8  rcgii  de  hac  re  confults  refponderunt,  de  hoc  crimine 
"  pofl'e  agi  folum  coram  coneftabili  ct  marefcallo,  et,  region  ex  gravibus 
"  caufis  coneftabilem  conftkuere  recufante,  accufauo  evanuit.   Et  cum  nuper 
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always  applying  for  prohibitions  to  the  courts  of  common  law,  and 
the  fuit  became  doubly  expenfive  by  being  afterwards  drawn  ad 
aliud  examerr.  This  court  hath  fcarcely  a  caufe  at  prefent,  the 
bufmefs  having  been  greatly  diminifhed  by  the  lofs  of  the  French 
provinces,  as  the  jurifdiclion  chiefly  took  place  in  contracts  entered 
into  out  of  the  king's  Englifh  dominions  ;  and  as  for  the  trial  by 
duel,  the  laft  inftance  is  that  of  Lord  Rea  and  Mr.  David  Ramfden, 
when  the  court  was  held  by  the  earl  of  Lindfey  then  Conftable  of 
England,  and  the  earl  of  Arundel  as  Earl  Marfhal  of  England  £«]. 
Rufhworth  informs  us,  that  the  Lord  Marfhal  fpoke  in  defence 
of  the  court  of  chivalry,  and  the  manner  of  proceeding  therein  ac- 
cording to  the  cuftom  of  arms :  "  That  in  thefe  latter  aoes  the 
"  trial  by  duel  had  indeed  been  not  frequently  ufed,  but  that  this 
"  was  to  be  attributed  to  the  good  government  of  the  kings  of 
"  England  ;  and  added,  that  it  was  an  error  to  apprehend  that,  as 
*'  foon  as  an  appeal  is  brought,  it  was  prefently  to  be   decided  by 

"  Willielmus  Holmefius  Anglus  gladio  occidiffet  Willielmum  Wifeum 
"  Anglum  in  infula  Terrs  nova?  in  America  ann.  mdcxxxii:  annoque  fe- 
"  quenti  vidua  Willielmi  Wifei  a  fereniflimo  rege  Carolo  ad  accufationem 
"  de  mariti  cxde  admitti  peteret,  nobiliflimus  Comes  Lynfeius  pro  ea  caus:i 
"  fold  coneftabilis  Anglice  conftitutus,  et  Comes  Arundelia-,  Comes  Mare- 
"  fcallus  Anglian  condemnarunt  fententia,  in  curia  militari  publice  lata 
"  Holmefium,  menfe  Aprilis  anno  mdcxxxiii,  ad  pcenam  capitalem,  quam 
"  fubiiffet,  fi  rex  eidem  criminis  aboliuonem  ex  gratia  non  indulfiffer.  Si 
"  Anglus  in  Gallia  lethale  vulnus  inferat  Anglo,  ex  quo  in  Angliam  rediens, 
"  moriatur  ;  contra  eum  non  ex  jure  Anglicano,  fed  tantum  in  curia  militari 
"  agi  poteft.  Et  licet  aliqua  ftatuta  recentiora  cognitionem  criminum  kefas 
"  majeftatis  in  aliquibus  caufis  tribuant  judicibus  banci  regis,  aut  commif- 
"  fariis  regiis,  per  ea  tamen  jurildiftio  coneftabilis  et  marefcalli  tolli  non 
"  intelligitur." 

[«]  The  title  of  this  chapter  of  the  ftatute  is,  What  fu'it  foall  be  difcu(]ed 
before  the  Con/lab le  and  Marflial  of  England ;  and  hence  one  of  the  great 
arguments  in  Dr.  Oldys's  cafe  (reported  in  Shower's  Pari.  C.)  is,  that  the 
court  cannot  be  held  but  before  both  of  thefe  great  officers.  It  beina  a 
parliamentary  decifwn,  it  is  impoflible  to  know  what  weight  this  argument 
had  in  the  houfe  of  lords. 

"  duel ; 
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*'  duel ;  whereas  duelling  icc?s  the  ultimate  trial  of  all  others ;  and 
"  even  then  it  was  in  the  arbitrement  of  the  court,  whether  it 
"  fhould  be  granted  or  not."  After  this  follow  all  the  proceedings 
in  this  appeal ;  and  it-is  remarkable,  that  the  defendant  Ramfden, 
in  his  anfwer,  alledges  that  the  bill  and  appeal  [to]  was  and  is  falje, 
and  that  the  appellant  Lord  Rea  did  lyefalfely,  which  accounts  per- 
haps for  the  lye  dirett  being  always  followed  by  a  duel  even  to  this 
day. 

I  have  had  occafion  on  the  ftatute  (incerti  temporisj  de  magnis 
afjifis  et  duellis,  to  mention  a  reafon  which  might  have  reconciled 
this  extraordinary  kind  of  trial  in  fome  meafiire  to  ideas  of  juftice, 
and,  at  the  fame  time,  took  notice  of  an  inftance  (from  Grafton's 
Chronicle)  which  rauft  have  made  it  infinitely  ridiculous.  There 
are  nbt  wanting  circumftances  of  ridicule  in  the  very  minute  ac- 
count, which  Ruflvworth  gives  us  of  this  intended  duel  between 
Lord  Rea  and  Mr.  Ramfden.  The  court,  upon  the  petition  of 
Lord  Rea,  permits  him  to  have  (whilft  in  the  lifts)  connfel,  and  a 
furgeon  with  his  ointments.  They  likewife  permit  him  to  have  a 
feat,  or  pavilion,  to  reft  himfelf,  and  wine  for  refrelhment  [x]  ; 
he  is  allowed  befides,  iron  nails,  hammer,  file,  fcijjars,  bodkin,  and 
needle  and  thread.  After  two  or  three  adjournments,  the  king 
fuperfeded  his  commiffion  to  the  conftable  and  marfhal,  and  fo 
ended  the  laftof  thefe  abfurd  trials  on  an  appeal  of  treafon. 

After  this  we  find,  in  the  fame  volume  of  Rufhworth,  an  "ac- 
count of  a  duel  in  a  writ  of  right,  which  was  ordered  before  Judge 
Berkelv,  in  the  county  of  Durham,  between  Ralph  Claxton  de- 
mandant, and  Richard  Lilburn  tenant,  on  the  6th  of  Auguft,  1638. 
As  there  had  been  no  inftance  of  fuch  a  duel  for  many  years  before, 
the  king,  by  an  order  of  council,  refers  it  to  the  judges  of  the 
Northern  circuit  to  confider  how  this  duel  might  be  avoided,  but 

[_zv]  The  appeal  is  brought  againft  Ramfden  for  having  had  treafonablc 
intentions. 

[.v]  It  was  this  indulgence  of  wine  that  occafioned  the  death  of  the  poor 
citizen,  as  the  ftory  is  told  by  Grafton,  he  having  made  too  free  an  ufe  of 
this  kind  of  refrefhment. 

M  m  2  with 
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with  an  intimation  that  he  would  not  deny  this  method  of  trial,f 
it  could  not  be  legally  prevented.  Both  parties,  however,  on 
the  day  appointed,  brought  their  champions  into  court  with  their 
batoom  and  fand-bags  ;  but  the  court,  upon  reading  the  record, 
found  an  error  in  it,  committed  by  a  miftake  of  the  clerk  [fome 
faid  wilfully  done  (jy)],  on  which  the  court  would  not  let  the 
champions  join  battle.  Rumworth  likewife  gives  us  the  opinion 
of  the  judges  previous  to  this.  "  The  tenant  waged  battle,  which 
*'•  was  accepted,  and  at  the  day  to  be  performed.  Berkely  juftice 
w  then  examined  the  champions  of  both  parties,  whether  they  were 
"  not  hired  for  money  ?  And  they  confeffed  they  were  ;  which 
"  confeffion  he  caufed  to  be  recorded,  and  gave  further  day  to  be 
"  advifed :  and,  by  the  king's  directions,  all  the  judges  were  re- 
"  quired  to  deliver  their  opinions,  whether  this  was  caufe  to  de~ 
"  arraign  [zl  the  battle  by  the  champions  :  and  the  judges  held,  that 
"  this  exception,  coming  after  battle  gaged*  and  champions  allowed 
"  and  fureties  given  to  perform  it,  ought  not  to  be  received." 

As  this  lalt  inftance  of  a  duel  between  champions  on  a  writ  of 
right  feems  to  have  given  fo  much  trouble  to  the  king,  judges,  and 
parties,  and  was  at  laft  prevented  by  a  wilful  miftake  in  the  record, 
it  feems  extraordinary  that  this  abfurd  method  of  trial  mould  not 
have  been  abolifhed  by  aft  of  parliament ;  but,  if  there  is  any  fuch 
ftatute,  it  hath  efcaped  me,  nor  can  I  find  fuch  a  reference  in  the 
common  Indexes. 

Q]  If  it  really  was  wilful,  this  does  not  feem  impeachable  either  in  the 
judge  or  clerk. 

[z]  Dereftier,  in  the  old  Norman  French,  fignifies  to  deny,  or  refufe, 
Couftume  reformee  deNonnandie,  vol.  i.  p.  107. 


A  STA- 


C   ;v   ] 

A         STATU       T       E 
Made  10  Rich.  II.  A.  D.   1386. 

THIS  ftatute,  after  a  fhort  writ  to  the  HieriiT  with  directions 
to  proclaim  it  as  an  act  of  parliament  [a],  confifts  merely  of 
a  very  long  commiffion  to  the  dukes  of  Glouccjlcr  and  York,  the 
chancellor,  and  others,  to  examine  into  the  ffate  of  the  king's 
courts,  revenues,  grants,  and  officer's  fees,  with  this  molt  extra- 
ordinary and  illegal  power,  to  determine  and  regulate  as  theyjkal! 
think  proper  ichere  no  remedy  is  given  by  the  common  law. 

Dr.  Bradv,  in  the  third  volume  of  his  Hiftory,  informs  us  that, 
at  the  clofe  of  the  parliament  roll  of  this  year  it  is  entered,  that 
"  the  king  made  open  proteftation  with  his  mouth,  that  nothing 
"  which  had  pafled  during  that  feffion  fhould  prejudice  either  him- 
"  felf  or  his  prerogative  :"  which  curious  particular  is  confirmed 
hy  the  recital  of  z\  Rich.  II.  ch.  ii.  which  repeals  the  above- 
mentioned  moft  unconftitutional  commiffion,  and  which  recites,  that 
it  was  extorted  from  the  king  by  the  duke  of  Gloucejler  and  the 
earl  oi  Arundel,  who  fent  a  great  perfonage  \b\  to  deliver  this  mef- 
fage  to  him,  "  that,  if  he  would  not  give  his  affent  to  the  co?nmiJion, 
"  he  would  be  in  peril  of  his  life."  Carte,  in  his  Hiftory,  hath  en- 
deavoured to  eftablifh  the  courage  and  martial  fpirit  of  this  weak 
king ;  an  attempt  very  fimilar  to  Dr.  Myddelton's  in  making  a 
general  of  Cicero  ;  the  permitting  of  this  recital,  in  an  acl:  of  par- 
liament, feems  to  be  a  very  complete  refutation,  if  fuch  was  requifite. 

[_a]  This  parliament  is,  by  fome  of  the  old  hiftorians,  ftyled  the  parlia- 
ment which  wrought  wonders,  and  by  others,  the  mercilefs  parliament, 
which  laft  appellation  they  feem  by  this  law  to  have  beft  deferved. 

[A]  "  Un  grant  perfon,  pier  de  la  terre,"  in  the  original  French,  and 
this  ftatute  hath  never  been  tranflated.  I  fhould  imagine  that  this  ex- 
preffion  of  Pier  de  la  terre,  or,  as  we  fometimes  fay  at  prefent,  Peer  of  the 
land,  was  originally  ufed  to  diftinguilh  a  Peer  of  England,  from  the  Fairs  or 
Peers  cf  the  French  provinces,  who  were  frequently  employed  by  the  kings 
of  this  country,  before  we  had  fortunately  lofl  thefe  very  inconvenient 
appendages. 

STATUTES 
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STATUTES   MADE  AT  WESTMINSTER, 
13  Rich.  II.  A.  D.   1389. 

T^  HE  5th  chapter  of  this  ftatute  regulates  in  what  things  the 
admiral  and  bis  deputy  foall  meddle  \c\.  The  encroachments 
of  the  admiral's  [</]  jurifdi&ion  feem  to  be  a  natural  confequence  of 
thofe  of  the  conftable  and  marshal  complained  of  before.  One 
great  office  is  very  apt  to  follow  the  example  of  another  which 
claims  extraordinary  privileges,  efpecially  if  they  have  been  af- 
ferted  for  fome  time  with  impunity,  and  derogate  from  the  com- 
mon law.  Argue  not  the  ufe  (as  Lear  fays,),  it  is  fufficient  that  it 
is  called  a  privilege,  and  that  it  makes  a  diftinction  between  anv 
perfon  in  office  and  the  other  members  of  the  community  in  which 
he  lives ;  and  if  it  is  not  only  ufelefs,  but  highly  inconvenient  and 
expenfiye,  it  feems  rather  to  add  to  the  obftinacy  and  warmth  with 
which  it  is  claimed  and  infifted  upon  [e\. 

\_c]  By  deputy  is  meant  the  judge  of  the  admiralty  :  there  is  a  very  able 
argument  of  Sir  Leoline  Jenkins  on  this  ftatute  before  the  houfe  of  lords, 
in  anfwer  to  Lord  Chief  Juftice  Vaughan.  Wynne's  Life  of  Sir  L.  Jenkins, 
vol.  i.  p.  78.  There  is  likewife  a  manufcript  treatife  of  Lord  Chief  fuftice 
Hale,  Dc  jure  Maris,  et  Brachiorum. 

OQ  Poplinicrs,  in  \\\%  Admiral  de  la  France,  fays,  that  the  word  admiral 
is  by  no  means  confined  to  fignify  a  fea  officer;  and  he  cites  Monftreilets's 
Chronicle  for  making  ufe  of  the  term  amiral  des  arbalejlricrs.  It  appears 
alfo  by  fome  verfes  of  Eujlache  Defcbamps,  who  wrote  in  the  time  of 
Charles  the  Sixth  of  France,  that  there  were  then  knights  in  the  fea 
fervice,  as  well  as  in  that  of  the  land, 

"  Bons  font  les  Chevaliers  de  terre, 
"  Bons  font  les  Chevaliers  demer?' 

[e]  The  exclufive  jurifdiftioris  in  many  corporations  are  both  highly 
inconvenient  and  expenfive  to  thofe  who  claim  hich  a  privilege  ;  it  is  be- 
lieved however,  that  there  hath  never  been  an  inftance  of  an  application 
from  a  corporation  to  be  coniidercd  as  part  of  the  county,  in  which  the 
town  is  lituated. 

3  Judge 
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Judge  I  [owton   (in   Broyvnlow's  Reports)  fays,  that  the  intent 
of  this  ftatute  was  not  to  prevent  the  admiral's  court  from  holding 
plea  of  any  thing  beyond  ka,  but  only  of  things  happening  within 
the  realm  contrary  to  the  common  law  ;  and  it  is  very  remarkable, 
that  in  all   the    difputcs  between  the  court    of  admiralty  and  thofe 
of  the  common  law  (fome  of  which  produced  folemn  and  elaborate 
arguments  before  the  king  in  council)  nothing  is  ever  even   dropt 
with  regard  to  the  admiral's  warrants  in  preffing  [J],  which  is  well 
known  to  be  the  moft  oppreffive  hardlhip  which  an  Englifhman  is 
frill  obliged  to  fubmit  to,  in  this  otherwile  free  country,  and  a  hard- 
lhip which  neceffity  alone  can  juftify  towards  thofe,  to  whom  we 
owe  our  national  power  and  importance,  and  on  whom  yve  muft 
rely  for  their  continuance.     I  do  not  mean  by  this  to  intimate  that 
the  preffing  mariners   is  not  fupported  by    ufage  and    precedents, 
as  far  back  in  our  hiftory  as  records  can  be  found,  many  of  which 
are  referred  to  in  the  cafe  of  Alexander  Broadfoot,  who  was  indicted 
for  murder  at  the  gaol  delivery  for  the  city  of  Briftol  in  1 743,  and 
whofe  defence  was,  that  he  acted  under  the  authority  of  a  preffing 
warrant  from  the  admiralty  \g].     Mr.  Juftice  Fofter,  who  at  that 
time  was  recorder  of  Briftol,    hath   publifhed  a  very  able  and  ela- 
borate  argument  in  his  Reports  on  this   head,   and  hath  fupported 
the  opinion  which  he  then  gave,  by  authorities  chiefly  from  Rymer's 
moft  valuable  collection.      As  the  law  in  thefe  great  conftitutional 
points  arifes  from  fuch  precedents,  it  feems  to  be  an  omiflion,  if  the 

\J"\  This  word  was  anciently  fpelt  imprejjing,  and  confequently  being 
derived  from  the  French  word  emprejlre,  feems  to  imply  a  contract  on  the 
part  of  the  feaman,  and  that  he  cannot  be  compelled  to  ferve.  Sir  Edward 
Coke  hath  fomewhere  obferved  upon  the  law  maxim, "  that  the  king  is  en- 
titled to  every  ?nan,s  fervice;"  to  which  he  adds  this  reflriction,  that  the  fub- 
ject  muft  be  employed  within  the  four  feas :  it  is  very  extraordinary,  that 
the  cafe  of  the  feaman,  being  perhaps  fent  to  the  antipodes,  fhould  have 
then  efcaped  him  ;  the  reafon  of  this  feems  to  be,  that  there  was  not  often 
occafion  formerly  to  fend  them  (in  the  fervice  of  the  government)  on  diflant 
voyages. 

[g]  Broadfoot  had  not  the  proper  officer  with   him,  according  to  the 
directions  of  the  warrant ;  he  was  therefore  found  guilty  of  man-flaughter. 

whole 
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whole  record  (provided  the  length  be  not  very  great)  is  not  printed 
to;';et  herwith  luch  argument,  or  treatife,  as  an  abridgement  often 
miftates  or  miileads  ;  and  few  will  take  the  trouble  to  examine 
the  original. 

In  the  firft  record  which  is  cited,  the  mojl  material  part,  to  prove 
the  power  of  preffing,  is  not  ftated.  The  commiffion  is  in  the 
twenty-ninth  year  of  Edward  the  Third,  and  it  is  thus  abridged ; 
"  William  Barret,  commander  of  the  fhip  Julian,  had  a  commirTion 
"  to  make  choice,  and  take  up  in  the  counties  of  Kent,  Effex, 
"  Surrey,  and  Sufiex,  thirty-fix  mariners,  and  put  them  on  board 
"  his  ihip,  in  order  to  proceed  with  the  prince  of  Wales,  on  an  cx- 
"  pedition  to  Gafcony."  Upon  examining  the  original  in  Rymer, 
after  this  follows :  "  Et  ad  omncs  quos  in  hac  parte  contrarios  in- 
"  venerit,  feu  rebelles,  cap'/endutn,  et  prifonis  nojlris  mancipandum, 
"  et  in  eifdem  moraturos,  quoufque  de  eifdem  aliter  duxerimus  de- 
"  mandandum  [£]."  I  muft  likewife  take  the  liberty  to  fay,  that 
forrie  authorities  relative  to  the  power  of  preffing  have  efcaped  the 
learned  judge,  which  I  have  happened  to  meet  with,  though  not 
after  making  fearches  with  regard  to  this  particular  queftion. 

And  firft  with  regard  to  the  power  of  preffing  for  the  land  fervice, 
of  which  there  were  formerly  precedents  [/'],  and  even  fo  late  as  the 

[7']  The  molt  general  preffing  warrant  which  I  have  happened  to  meet 
with,  is  in  Carte's  Holies  Gafcognes,  torn.  ii.  p.  151.  it  is  thus  entitled,  "De 
"  omnibus  navibus,  et  marinariis  de  admiratu  occidentali  arreftandis,  in  re- 
"  fiftentia  inimicorum  Francia\  qui  fe  parant  tarn  ad  villain  Ca/e/ice,  et  alia 
"  caftra  ibidem  obfidendam,  quam  ad  regnum  Anglias  invadendum." 

£/']  There  is,  in  Carte's  Rolles  Gafcognes,  a  record  thus  entitled,  ''  De 
"  miniatoribus  arrejlandls,  ad  deferviendum  Domino regi,"  p.  276;  and  it  ap- 
pears by  the  title  of  another  record,  p.  153,  that  thefe  miners  were  gene- 
rally taken  from  the  For  eft  of  Dean,  having  been  probably  employed  in 
the  collieries  there.  We  hear  indeed  little  of  thefe  or  other  mines  fo  early 
in  the  Englilh  hiftory.  I  have  likewife,  in  the  obfervations  on  the  third  of 
Henry  the  Sixth,  had  occalion  to  take  notice  of  a  commiffion  empowering 
the  preffing  as  many  labourers,  as  {hould  be  thought  neceffiiry  to  affift  in 
the  works  carried  on  in  hyndfey  Hundred  (in  Lincolnshire)  to  keep  off  the 
fea.     There  is  alio,  in  Uymer,  a  writ  of  Henry  the  Sixth,  to  empower 

reign 
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freign  of  Queen  Elizabeth.    Stowe  mentions,  that,  in  the  year  1 596, 

certain  perfon  to  prefs  minfirels  in  folatium  regis ;  thofe  who  were  the  ob- 
jects of  this  very  fingular  prefs-warrant  (if  I  may  fo  term  it)  did  not  pro- 
bably difpute  the  authority  :  it  remains  however  an  inilance  of  the  ex- 
traordinary powers  afiumed,  though  by  a  weak   king. 

"  De  rainiftrallis  propter  folatium  regis  providendis. 

"  Rex  dileftis  fibi  Waltero  Haliday,  Roberto  Marihall,  Gulielmo  Wykes, 
"  et  Johanni  Clyff,  fa!. 

"  Sciatis  quod  nos,  confiderantes  qualitcr  quidam  miniflxalli  noftri  jam 
"  tarde  viam  univerfce  carnis  fint  ingreili,  aliifque  loco  ipforum  propter 
'"  folatium  noftrum  de  neceffe  indigentes,  aflignavimus  vos  ad  quofdam 
"  pueros  membris  naturalibus  elegantes,  in  arte  miniftrallatus  inftruftos,  ubi- 
"  cumque  inveniri  poterunt,  tam  infra  libertates  quam  extra,  capiendum,  et 
"  in  fervitio  noflro  poriendum."     Rymer,  34  Hen.  VI. 

It  is  very  difficult  to  fay,  what  was  the  bufinefs  or  fcience  which  thefc 
minftrels  profeffed :  by  the  expreffion  of  membris  elegantes  one  fhould  con- 
ceive they  were  dancers ;  by  another  record  in  Rymer,  however,  of  the  ninth 
of  Edward  the  Fourth,  Haliday,  Cliff,  and  Mar/balle,  together  with  others, 
are  erected  into  a  gild,  or  fraternity ;  and  'certain  women  are  likewife 
aflociated  in  this  new  corporation.  By  part  of  this  record  it  is  recited  to  be 
their  duty  to  fing  in  the  king's  chapel,  and  particularly  for  the  departed 
fouls  of  the  king  and  queen  when  they  fhall  dye.  I  find  however  (fince 
the  former  edition)  the  following  paffage  in  Joinville's  Life  of  St.  Lewis, 
p.  1 17,  which  (hews  that  thefe  minftrels  were  tumblers,  or  pofture-mafters. 

"  Avec  le  Prince  vinrent  trois  meneftriers,  de  la  grande  Hyermenie  *,  et 
"  eftoient  freres,  et  en  aloient  a  Jerufalem  en  pelerinage,  et  avoient  trois 
"  cors,  dont  les  voix  des  cors  leurs  venoient  parmi  les  vifages  —  Quand  ils 
"  encommenceoient  a  corner,  vous  diffiez  que  ce  font  les  voix  des  Cygnes, 
"  qui  fe  partem  de  l'eftanc,  et  fefoient  les  pious  douces  melodies,  et  les  plus 
v  gracieufes,  que  e'eftoit  merveille  de  l'oyr.  lis  fefoient  trois  merveilkus 
"faus,  car  on  leur  metoit  une  touaille  defous  les  piez,  et  tournoient  tout 
"  debout,  fi  que  leur  pies  revenoient  tout  en  eftant  fur  la  touaille:  les  deux 
"  tournoient  les  tefles  arieres,  et  l'aifne  auffi,  et  quant  on  li  faifoient  tourner 
"  la  telle  devant,  il  fe  feignoit,  car  il  avoit  paour  que  il  ne  fe  brifafl  le  col 


"  au  tourner." 


As  what  relates  to  the  cors  or  horns  may  not  perhaps  be  eafily  under- 
flood  by  the  reader,  I  take  the  fignification  of  that  part  of  the  citation  to 
be,  that  they  imitated  the  found  of  horns  with  their  mouths. 

*  Armenia. 

N  n  a  thou- 
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a  thoufand  men  wore  prefled  tor  the  land  fervice :  they  were  after- 
wards indeed  difcharged,  inftead  of  being  fent  to  France  as  intended  ; 
and  the  chronicler,  who  ftates  the  facl  (and  which  happened  in  hi.; 
own  time),  does  not  even  hint  at  a  doubt  about  the  lepalitv  of 
this  meafiire  \k~\.  It  is  likewife  afferted  in  Rumworth's  Col- 
lections [/],  that  the  power  to  pfefs  foldiers  is  not  to  be  difputedl 
There  is  alio  an  ordinance  of  the  commonwealth  (in  Scobell's  Col- 
lection), which  throws  light  upon  this  point,  and  fhews  the  apprer 
henfion  of  what  was  fuppofed  to  be  law  at  that  time.  The  or- 
dinance is  of  the  year  1648,  and  is  entitled,  An  Ordinance  to  en- 
courage Mariners  and  imprefs  Seamen  ;  the  laft  claufe  of  which  is 
as  follows  :  "  And,  laftly,  for  the  better  encouragement  of  feamen 
"  and  watermen  to  apply  themfelves  the  more  willingly  to  this 
"  fervice,  it  is  further  enafted  or  ordained,  that  all  mariners, 
"  failors,  and  watermen,  who  have  ferved  an  apprenticefhip  of 
"  feven  years,  fliall  hereby  be  exempted  and  freed  from  beim? 
"  prefj'ed  to  ferve  as  foldiers  in  a?ty  land  fervice.'1'' 

With  regard  to  the  power  of  prefjing  mariners,  Rufh worth  gives 
us  this  account  of  the  temporary  act  of  Charles  the  Firft  [«]  for 
this  purpofe.  Refolved  by  the  Houfe  of  Commons,  that  there 
iliould  be  a  bill  to  empower  prefjing  for  the  fea  fervice  for  a  certain 
time,  the  houfe  being  very  tender  of  bringing  the  way  of  pr effing  into 
example.  Nath.  Bacon,  on  the  other  hand,  in  his  chapter  on  the 
Admiral's  Court  [»],  fays,  that  the  lord  admiral  hath  power  not 
only  over  the  feamen  ferving  in  the  fhips  of  the  ftate,  but  over  all 
other  feamen,   to  arrefl   them  for  the  fervice  of  the   ftate  ;  andj 

\JT\  Stowe,  p.  769.  This  extraordinary  and  illegal  power  was  afTumed 
by  Oueen  Elizabeth  at  the  latter  end  of  her  reign,  when  from  year  to  year 
lhe  feemed  more  determined  to  convince  her  fubjecTs,  that  fie  was  the 
daughter  of  Henry  the  Eighth. 

[/]  Rufh.  vol.iii.  p.  77.  in  append.  Thepaffage  is  taken  from  an  argument 
of  Mr.  Mafon  of  Lincoln's-Inn,  4  Charles  I :  it  need  not  be  here  obferved, 
that  there  h  no  fuch  power  to  imprefs  foldiers  at  prefent. 

[?«]   16  and  17  Charles  I.  ch.  v.  23  and  26.     Rufliworth,  vol.  v.  p.  261. 

[«J  Part  ii.  p.  26. 

by 
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by  13  and  14  Geo.  II.  ch.  xvli.  it  is  enacted,  that  no  perfon  may 
be  prefled  under  the  age  of  eighteen,  or  above  the  age  of  fifty-five, 
which  feems  by  implication  to  authorize  the  preffing  of  thofe  who 
are  between  thofe  ages. 

I  have  thought  it  not  improper  to  ftate  thefe  authorities  with 
regard  to  the  great  conftitutional  queftion  of  preffing,  as  the  argu- 
ment of  Mr.  Juftice  Fofter  is  the  only  treatife  to  be  found  in  the 
law-books  on  this  fubjecT:,  and  which  is,  by  many,  conceived  to 
have  exhaufted  all  the  learning  and  authorities  on  this  head. 
Should  this  point  be  ever  agitated  in  a  court  of  juftice,  he  who 
makes  a  diligent  and  judicious  fearch,  need  not  defpair  of  finding 
many  frefh  materials ;  and  the  filence  of  the  common  lawyers  [<?], 
with  regard  to  thefe  admiralty  warrants,  feems  to  be  one  of  the 
ftrongeft  proofs  in  fupport  of  their  legality,  as  well  as  the  filence  of 
the  preambles  to  the  ftatutes,  which  recite  the  encroachments  of  the 
admiral's  jurifdiclion. 

[oj  Lord  Clarendon  (in  the  lately-publiflied  Continuation)  mentions  the 
pra&ice  of  preffing,  without  any  kind  of  reflexion  or  doubts  of  the  legality 
of  it. 


N  n  3  STATUTES 


[     *7*    11 

STATUTES  MADE  AT  WESTMINSTER,, 

[/>]  20  Rich.  II.  Stat.  i..  A.  D.  1396. 

IH  A  V  E  before  obferved,  that  the  ftatutes  throughout  this 
reign  continue  to  be  Capitularia  :  the  three  firft  chapters  afford 
likewife  an  additional  proof  of  the  turbulent  ftate  of  the  times  and 
the  great  abufes  in  the  adminiftration  of  juftice.  We  find  in  Ry- 
mer,  as  a  prelude  to  the  meeting  of  this  parliament,  an  order  from 
the  king  to  his  uncle  the  duke  of  Lancafter  (who  was  unpopular 
from  his  oppreffions  to  the  villeyns),  to  raife  300  armed  men,  and. 
fixty  archers,  for  his  protection  during  this  feffion. 

The  firft  chapter  enacts,  that  no  one  fhall  ride  armed  with  a 
lancegaye,  which  therefore  muft  have  been  a  weapon  of  which  a 
very  improper  ufe  might  be  made  in  a  country  now  difturbed  with 
every  kind  of  riot  and  diforder.  It  is  likewife  afterwards  enacted,, 
that  no  one  fhall  carry  palet,  ne  chapelk  defer  ;  and  that  the  fta- 
tute  of  Chaperons  made  in  the  firft  year  of  this  king's  reign,  fhall 
be  put  in  execution.  The  word  palet  is  tranflated  fallett,  which 
conveys  no  idea  whatfoever ;  the  French  Dictionaries  render  the 
word  palet,  by  that  fort  of  inftrument  which  the  furgeons  ufe  in 
making  plaifters ;  this  weapon  therefore  muft  have  refembled  the 
form  of  that  chirurgical  inftrument.  As  for  the  word  chaperons, 
it  is  moft  improperly  rendered  hats,  as  they  were  not  known  or 
ufed  at  this  time  ;  and  the  ftatute  alluded  to  is  the  7th  chapter  of 
the  firft  of  Richard  the  Second,  by  which  no  one  is  permitted  to 

[_p]  Grafton,  in  his  Chronicle,  fays,  that  Richard  the  Second  granted  the 
effefts  of  the  depofed  archbifhop  of  Canterbury  to  his  fucceflbr,  on  con- 
dition that  he  complied  with  the  ftatutes  made  in  the  twenty,  and  twenty- 
firft  year  of  his  reign  at  Sbrewjbury  and  Coventry.  We  muft  however  fup- 
pofe  the  parliamentary  roll  to  be  more  accurate,  which  ftates  this  parlia- 
ment to  be  held  at  Weflminfler,  now  become  almoft  the  only  place  which 
had  proper  accommodations  for  the  reception  of  fo  numerous  an  allembly. 
Grafton,  p.  8. 

wear 
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wear  the  livery  [q]  of  another  by  the  name  of  chaperon,  which 
fignifies  a  hood. 

It  may  perhaps  appear  too  minute  to  dwell  upon  the  meaning  of 
fiich  words  in  an  ancient  law  :  if  they  are  printed  however  in  our 
code  of  ftatutes,  it  is  certainly  proper  that  they  fhould  be  under- 
ftood.  Ignorance  of  terms  ufed  in  records  and  books  of  antiquity, 
feems  to  have  occafioned  the  word  efcuage  or  fcutage  (in  every  one's 
mouth  who  looks  into  the  early  parts  of  our  hiftory)  to  be  entirely 
mifapprehended.  This  is  always  fuppofed  to  be  derived  from 
fcutuiii ;  and  therefore  the  meaning  affixed  to  this  term,  is  a  tax 
payed  in  commutation  for  providing  a  foldier  with  this  kind  of 
defenfive  armour  [;•].  The  greater  part  of  the  ancient  armies  by  no 
means  confifted  of  troops  thus  armed  [j]  ;  they  had  neither  the 
practice  nor  habit  which  the  Roman  foldier  was  enured  to,  of 
marching  under  fuch  a  weight,  nor  could  carriages  be  provided  to 
relieve  them  from  this  incumbrance.  In  Wachter's  Gloflarium  Ger- 
manicum  [/],  the  xvov&fcbutz  ovfehiitz  is  xcn&zrz&fagittator,  in  the 
Anglo-Saxon  it  is  fey tt a,  in  the  Belgic  fchutten,   and  in  Englifh 

\_q]  There  are  laws  againft  the  wearing  of  liveries  in  mod  of  the  coun- 
tries of  Europe,  in  order  to  prevent  dangerous  combinations :  by  the  laws 
of  Macbeth,  it  is  even  made  capital.  Hollinfh.  Tranfl.  of  Heftor  Boethius, 
p.  171.  If  the  officers  of  the  new-eftablifhed  militia  fhould  look  upon 
themfelves  as  a  diftinft  body  from  the  other  inhabitants  of  the  countjry, 
there  are  few  points  which  might  not  be  carried  by  fuch  an  affociation  of 
men  living  often  together,  and  wearing  the  fame  uniform,  which  unac- 
countably cements  the  union. 

[r~]  "  Gunterius  ufes  clypeus  for  a  Jbield,  inflead  of  fcutum,  and  from  this 
" Jhield  I  fay  it  /night  well  be  called  fcutagium  ;  as  alfo  from  the  fcrvice 
"being  performed  cum  haft  A  et  fcuto"    Rel.  Spelm.  p.  37. 

[V]  The  officers  might  be  armed  in  this  manner,  and  perhaps  fome  other 
felecl:  corps.  If  thefe  fhields  had  been  commonly  ufed,  we  fhould  find 
them  buried  in  every  field,  and  great  numbers  in  every  old  caflle;  a  man 
of  confequence  indeed  hath  fuch  a  fhield  often  on  his  tomb-ftone  in  times 
of  antiquity  ;  but  the  common  foldier  had  not  the  means  of  procuring  fo 
burthenfome  and  expenfive  a  defence. 

\f\  Printed  at  Leipfick  in  1757,. 

'J&ooters-i. 
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fiooter.  *V\\zfciitarii  therefore  fignified  only  archers,  whofe  amis 
were  light,  and  could  be  eafily  carried  by  the  foldiers  on  a  march* 
It  is  well  known  that  the  Englifh  were  famous  for  their  fkill  in 
archery  [u] ;  and  hence  we  hear  fo  much  in  .he  very  early  part  of 
our  lnftory  of  thejcutagiutfi. 

The  2d  chapter  forbids  the  yeomanry's  [w]  wearing  the  livery  of 
any  great  man's  band  [x],  "  s'il  ne  foit  menial  et  familier,  on  officer 
"  continuel."  And  the  ?d  forbids  any  one  fitting;  on  the  bench 
with  the  judge  of  affife,  whicli  the  following  chapter,  with  regard 
to  liveries,  mews  the  influence  that  was  fuppofed  to  be  ufed  with 
the  judges  of  thofe  times* 

Thefe  judges,  viz.  Trefilian,  Belknap,  Holte,  and  Bourghes,  are 
names  long  fince  branded,  and  infamous  in  our  annals :  the  three  laft 
of  thefe  are  permitted,  by  the  5th  chapter  of  this  law,  to  return 
from  their  banifhment  in  Ireland,  notwithftanding  the  ftatute  of 
the  eleventh  of  Richard  the  Second  [y].  We  find  likewife  that  the 
next  year  the  legiflature  reverfed  the  lenience  againft  Michael  de  la 
Pole  (earl  of  Suffolk),  who  had  afted  in  confequence  of  Trefilian 
and  Belknap's  opinion,  which  is  declared  to  have  been  a  good  and 
legal  one.  I  cannot  therefore  but  think  that  much  injufiice  hath 
been  done  to  the  memory  of  thefe  two  judges,  by  the  chroniclers 
writing  with  a  ftrong  biafs  of  party,  which  is  but  too  common 
with  Englifh  hiftorians.     We  have  indeed  the  queftions  themfelves, 

\ii\  Roger  Afcham  (in  his  Toxophilus)  fays,  that  archery  was  firft  intro- 
duced by  the  Saxons  in  the  time  of  Vortigern,  which  is  an  additional  proof 
that  we  mull  have  recourfe  to  the  German  language  for  the  meaning  of 
this  word. 

[w]  This  chapter  of  the  ftatute  hath  not  been  translated:  the  ex- 
preffion  in  the  original  is  vadletz,  ou  yomen.  Bore/  (in  his  Gloffary)  fays, 
that  the  word  valet  anciently  was  applied  to  the  king's  eldeft  lbn ;  and 
hence  the  valet,  or  knave,  follows  the  king  and  queen,  in  a  pack  of  cards. 

JV]  In  the  original,  "  liverie  de  compagnie  d'afcun  feigneur :"  I  have 
already  obferved  upon  the  fignification  of  the.  word  feigneur. 

ly]  I  have  looked  into  this  ftatute,  which  is  a  very  long  one,  but  can 
find  no  name  but  that  of  Trefilian ;  this  recital  is  therefore  either  inac- 
curate, or  the  eleventh  of  Richard  the  Second  is  not  completely  printed. 

with 
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with  die  opinion  of  thefe  judges  [z],  amongft  the  flatutes  of  the 
next  year  ;  and  Henry  de  Knighton  [#],  who  hath  inferted  the  fame 
queftions[^]  and  anfwers  in  his  Chronicle,  gives  us  at  the  fame 
time  the  following  introduction  to  them  [V]. 

[_z]  Given  at  Nottingham  in  the  eleventh  year  of  Richard  the  Second. 
[<?]  Knighton  was  ftrongly  biaffed  in  favour  of  the  duke  of  Gloucefter, 
againlt  the  carl  of  Suffolk  and  the  judges. 

[7>]  Hayward,  in  his  Life  of  Henry  the  Fourth,  fays,  thefe  qmrries  were 
drawn  up  by  a  barrilter,  whole  name  was  Blake.  Sketton  is  another  bar- 
rider,  mentioned  in  the  12th  chapter  of  the  twenty -iirit  of  Richard  the 
Second,  and  is  defcribed  as  aprls  de  la  Iclc,  or  "  learned  and  veiled  in  the 
"  laws,"  which  makes  it  pollible,  that  the  word  apprentice  of  the  law  may 
have  been  an  erroneous  manner  of  filling  up  the  contraction  ap.  de  la  ley, 
which  meant,  perhaps,  appris,  and  not  apprentice  de  la  ley.  It  is  not  proba- 
ble likewife  that  the  law,  which  was  fo  liberally  profeffed  in  England,  and 
which  had  fuch  noble  eftablifhments,  according  to  Fortefcue's  account', 
mould  have  borrowed,  for  one  of  their  degrees  mfcience,  a  term  of  mecha  • 
nics  and  trade. 

\_c\  "  Pod  hsec  rex  venit  per  Notyngham  rediens  de  partibus  borealibus, 
"  et  tcnuit  apud  Notyngham  concilium  in  craftino  Sanch  Bartbohmai.  In 
"  quo  affuerunt  quinque  nephandi  feductores  regis,  fcilicet  Alexander 
"  Archiepifcopus  Eboracenfis,  dominus  Robertus  Ver  Dux  Hibernia,  Michael 
"  de  Pole  Comes  de  Suthfclk,  Robertus  Trefylyen  jufticiarius,  Robertus  Brem- 
"  bylle.  Jufticiarii  quoque  omnes  regni  jufii  funt  ibidem  accurrere  ;  dominus 
"  Willielmus  Skipwith  non  erat  cum  eis,  infirmitate  detentus.  Tunc  jufii 
"  funt  jufticiarii  fig  ilia  fua  apponere  ad  infrafcriptas  qua?ftiones,  ut  exinde 
"  feductores  fiepedicti  caperent  occafionem  occidendi  ducem  Gloccjlria,  et 
"  omnes  reliquos  qui  in  ultimo  parliamento  conftituu  funt  ad  gubernationem 
"  regis  et  regni,  et  omnes  in  parliamento  eis  confentientes  in  hac  parte. 
"  Cmidam  de  jufticiariis  renuerunt  figilla  fua  apponere,  fet  hoc  facere  artati 
"  funt.  Dominus  Johannes  Belknappe  jufticiarius  cum  multa  infiancia 
"  renuit.  Set  Dux  Hibernice  et  Comes  de  Suthfolc  compellebant  eum  ad 
"  hoc  faciendum ;  nam  fi  non  fecifiet,  minabantur  ci  mortem,  et  mantis 
"  eorum  (ut  fibs  videbatur)  non  evafifiet.  Cumque  figillum  fuum  appofuif- 
"  fet,  ait,  Jam,  inquit,  mihi  non  deeft  nifi  ratis,  equus,  et  funis,  ut  dignam 
"  mortem  fuftineam:  fi  vero  hoc  non  egifiem,  mortem  manus  veflrce  fuftinu- 
"  iffem.  Et  quia  voluntatem  regis  et  veftri  jam  adimplevi,  mortem  prodi- 
8  tionis  erga  magnates  regni  merui  j  unde  in  proximo  parliamento  fequenti. 

Th* 
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The  parliament  of  the  twenty-firft  [d]  of  Richard  the  Second  waS 
the  laft  held  during  his  unfortunate  reign.  As  he  was  a  weak 
prince,  and  entirely  governed  by  the  factious  minifters  to  whom  he 
abandoned  implicitly  the  care  of  all  public  affairs,  it  is  impoffible 
to  form  any  idea  of  his  merits  or  demerits  as  a  legiflator;  and  he 
hath  permitted  the  preamble  of  one  of  the  ftatutes  of  his  reign  [e]  to 
inform  pofterity,  that  a  meffage  brought  by  a  (ingle  peer  (attended 
with  menaces)  was  fufHcient  to  deter  him  from  his  moil  fettled 
purpofes.  He  fuffered  in  the  public  opinion  not  only  from  his 
own  weaknefies,  but  from  the  comparative  luftre  of  the  characters 
of  his  father,  and  grand-father.  This  prejudice  went  fo  far,  that  it 
was  iniinuated  that  he  was  not  the  real  fon  of  the  Black  Prince  ;  and, 
if  the  piclure  which  hangs  near  the  pulpit  in  Weftminfter-  Abbey  is 
really  an  original  (as  fuppofed  by  fome)  he  certainly  had  not  the 
complexion  of  his  father,  as  I  am  perfuaded  he  had  the  appellation 
of  the  Black  Prince  [f]  from  his  dark  hair,  and  not  from  the  colour 
of  his  armour.  The  refemblance  in  point  of  feature  and  com- 
plexion is  more  to  be  relied  upon,  in  proof  of  legitimacy,    than 

K  cum  fociis  morti  adjudicatus  eft,  ut  patebit."  Many  other  curious  anec- 
dotes with  regard  to  Trefilian  and  Belknap  may  be  found  in  the  Decern 
Scriptores,  p.  2693,  &  feq. 

[d~]  Sir  Robert  Cotton  (in  his  Pofthuma)  mentions  a  Ratute  which  patted 
rhis  year,  "  that  whatever  e/chcats  to  the  king  /ball  net  be  di/po/ed  of,  and 
";  that  the  procurer  of  any  /tic b  grant  /ball  be  puni/bed  by  fine  and  impri/on- 
"'  ment."  Cotton,  p.  1 70.  We  find  no  fuch  law  however  in  the  Statute-book. 
All  the  proceedings  in  parliament  of  the  twenty-firft  of  Richard  the 
Second  are  repealed  by  the  firft  of  Henry  the  Fourth,  and  the  eleventh  of 
Richard  the  Second  is  re-enafted. 

{/]  21  Rich.  II.  ch.  ii.  already  obferved  upon. 

f_/]  I  havefomewhere  read  a  paffage  in  one  of  the  old  Chroniclers,  where 
he  is  flyled  the  Black  Prince,  before  he  had  diflinguiflied  himfelf  in  arms : 
beiides  this,  all  princes  and  generals  wore  the  fame  armour  for  the  greater 
part  of  their  campaigns,  and  yet  we  never  hear  of  a  Blue  or  a  Red  Prince. 
To  which  it  may  be  added,  that  in  England,  where  he  feems  to  have  ob- 
tained this  appellation,  he  could  feldom  have  had  occalion  to  wear  armour 
of  any  colour. 

3  ™y 
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any  hereditary  qualities  of  the  mind,  notwithstanding  we  are  told, 

that 

Fortes  creantur  fortibus,  et  bonis, 

which  we  find  contradicted  by  the  inftance  of  Edward  the  Second, 
as  well  as  that  of  Henry  the  Sixth.  I  had  almoft  faid,  that  it  is 
providential  for  the  liberties  of  a  free  country,  that  there  mould  not 
be  a  long  fucceffion  of  great  and  able  kings.  If  this  confequence 
mould  not  be  apprehended  by  many,  it  muft  however  be  admitted, 
that  it  is  providential  for  the  general  liberties  of  Europe,  and  man- 
kind, as  it  would  be  impoffible  for  any  alliance  or  confederacy  to 
refill  fuch  an  increafe  of  power  in  a  particular  ftate.. 


O  o  STATUT]  - 


[      282      ] 

STATUTES  MADE  AT  WESTMINSTER, 
i  Hen.  IV.  A.  D.  1399. 

TH  E  new  king's  reign  opens  with  a  ftatute  which  confifts 
of  twenty  chapters ;  two  of  thefe,  viz.  the  6th  and  13th, 
relate  to  the  improvement  and  care  both  of  the  landed  revenue  of 
the  crown,  as  well  as  the  cuftoms.  The  firft,  which  directs,  that, 
upon  application  for  any  crown  lands  [g],  the  petitioner  muft  fet 
forth  the  real  value,  or  otherwife  the  grant  to  be  void,  was  probably 
occafioned  by  fome  very  improvident  grants  of  Richard  the  Second, 
either  during  his  minority,  or  when,  by  his  diftrefles  afterwards, 
he  was  not  in  a  fituation  to  refift  the  application  of  thofe  to  whom 
he  was  in  reality  a  prifoner  [7>].  Henry  might  indeed  have  re= 
Yoked  fuch  grants,  but  his  title  to  the  crown  was  far  from  being 
a  good  one,  and  his  fituation  in  every  refpefl  very  critical ;  it 
would  therefore  have  been  highly  impolitic  to  have  railed  new 
enemies,  and  difturbed  the  grantees  pofleffion,  though  obtained  by 
improper  fuggeftions.  The  regulation  to  prevent  fuch  impofition 
for  the  future  feems  to  be  a  very  wife  one  ;  and  as  I  do  not  find 
that  the  aft  hath  been  repealed  [?'],  it  feems  well  to  deferve  the 
attention  of  the  Treafury  at  this  day,  though  fubfequent  ftatutes 
have  made  confiderable  alterations  with  regard  to  the  grants  of 
crown  lands. 

[ %]  This  is  followed  by  a  very  lingular  ftatute  of  the  next  year,  de- 
claring that  the  king  will  make  no  grants  of  lands  but  to  thofe  wbojhall 
defrve  them;  and  if  any  one  applies  not  having  deferts,  he  may  be  pu- 
nched at  the  king's  pleafure.  This  law,  if  in  force,  would  greatly  lefien 
the  number  of  applications, 

[7/j  Henry  himfclf  muft  likewife  have  been  much  folicued  for  grants  of 
forfeitures  by  thofe  who  had  fupported  his  caufe. 

[;]  It  is  much  weakened  by  an  explanatory  ftatute  of  the  following 
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The  13th  chapter,  which  relates  to  the  cuftom?,  feems  likewife 
well  to  deferve  the  attention  of  the  fame  board,  as  this  ftatute 
likewife  continues  unrepealed,  and  enacts,  that  the  comptrollers  and 
fearchers  of  the  cuiloms  fhall  be  refident  in  perfon  at  the  port,  with- 
out making  any  deputy  (or  lieutenant  J  to  execute  their  of  lice  [k~\. 
This  abufe  of  turning  the  cuftom-houfe  offices  into  Jine-cttrcs,  had 
beoun  to  prevail  in  the  reign  of  Edward  the  Third  ;  for,  by  the 
o-rant  of  the  office  of  comptroller  of  the  port  of  London  to  the 
Poet  Chaucer  [/]  (and  no  one  hath  fe  good  a  claim  to  eafe  and 
fine-cures  as  poets),  there  is  an  exprefs  condition,  that  he  mail  not 
only  refide,  but  make  all  the  entries  with  his  own  hand.  I  believe 
it  will  not  be  eafv  to  find  fuch  a  condition  in  a  modern  patent,  as 
Treafuries  either  know  nothing  of  this  law,  or  otherwife  choofe  to 
be  ignorant  of  it. 

The  20th  and  laft  chapter  contains  a  general  pardon,  which, 
amongft  fome  other  exceptions,  does  not  extend  to  a  perfon  pris 
ove  meynovere[m],  which  is  what  anciently  was  faid  by  the  crown 
lawyers,  "  to  be  caught  in  the  mainer."  As  there  was  formerly  a 
diftincYion  between  a  murder  openly  perpetrated  [«],  or  in  a  more 
concealed  manner  (the  word  murdrum  fignifying  only  the  latter,  or 
the  fine  impofed  on  the  townfhip  when  the  concealed  murder  was 
not  difcovered)  ;  fo  there  was  a  diftin&ion  made  between  a  robbery 
or  larceny,  where  the  thing  ftolen  was  found  in  the  criminal's 
hand,  and  where  the  proof  depended  upon  other  circumfbnees  not 
quite  fo  irrefragable.  The  former  properly  was  termed  pris  ove 
meynovere,  as  in  the  prefent  ftatute,  and  not  ove  mainer,  or  mainour, 
as  it  is  generally  written  ;  and  the  fignification  is  holding  in  his 
hand\o\  or  detected  with  the  thing  ftolen  in  his  hand. 

[f]  The  officer's  being  able  to  pay  a  deputy  out  of  his  fees  feems  to 
prove  a  confiderable  increafe  of  trade. 

[/]  Rymer's  Feed. 

[pi]  This  chapter  hath  not  been  tranflated. 

[»]  By  the  old  Scotch  law,  a  murderer  thus  detected  is  faid  to  be  ap- 
prehended with  the  reld  band. 

[0]  It  is  called,  by  Braclon,  hondhabend,  which  amounts  to  the  fame, 

O  o  2  This 
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This  feems  likewife  to  be  the  meaning  of  the  words  Infangthef 
and  utfangthef  in  grants  of  jurifdidtions.  The  Rugiam  Majefatem 
ties  thus  of  fuch  courts,  "  quaedam  placita  criminalia  pertinent 
"  ad  quofdam  barones,  maxime  qui  habent  et  tuient  curias  fuas  cum 
"  focco  et  facca,  furca  et  fofsa,  hifangthef 'et  utfangthef"  Now  I 
mould  apprehend  (though  the  Glofiaries  do  not  iupport  the  con- 
jecture) that  infangtbef  means  exactly  the  lame  with  the  word 
meytwecre,  and  lignites  the  Jurtum  manifefium  of  Braclon,  or  the 
thief  apprehended  with  the  goods  ftolen  in  his  hand,  as  fang  is  a 
Saxon  word  for  the  ff  or  hand  [/>].  Some  of  the  writers  upon  the 
old  French  law  (if  my  memory  does  not  fail  me)  Ityle  this  de- 
tection of  the  thief  pris  en  polgnc.  The  inferior  jurifdiftions  had 
conufance  of  this  crime,  when  the  proof  of  guilt  was  irrefragable, 
and  beyond  a  doubt ;  but  where  the  proof  depended  upon  a  long 
ieries  and  chain  of  circumftances,  the  criminal  could  only  be  tried 
before  fuperior  judges,  and  in  fuperior  courts. 

or  having  in  the  hand.     Cotgrave  fays,  that  mainouvrer  is  an  old  Norman 
word  for  holding. 

[p]  1 nfangthef  and  utfangthef  will  therefore  fignify  a  jurifdiftfon  of  try- 
ing every  kind  of  larceny,  whether  the  thief  be  detected  with  the  thing 
iioleii  either  in  or  out  of  his  hand. 


. 
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STATUTES  MADE  AT  WESTMINSTER, 

2  Hen.  IV.  A.  D."  1400. 

TH  E  1 5th  chapter  of  this  collection  of  ftatutes  is  the  firft  law 
that  makes  the  offence  of  herefy  capital,  which  was  either 
before  this  unknown,  or  the  punifhment  left  to  the  cenfures  of  the 
ecclefiaftical  courts  [q] .  Hollinfhed  [r]  informs  ns,  that  Henry  him- 
felf  was  rather  inclined  to  favour  Wycliff,  and  the  new  Reformers ; 
and  Grafton  [j]  mentions  his  having  faid,  whilft  he  was  earl  of 
Derby,  that  princes  bad  too  little,  and  religious  hoiffes  too  much  ; 
which  unguarded  expreffion  is  faid  to  have  occafioned  one  of  the 
rebellions  during  his  reign.  The  king  had  been,  in  the  early  part 
of  his  life,  a  prince  or  foldier  of  fortune,  and  feems  to  have  had 
rather  libertine  principles ;  he  was  now  however  advanced  in  years, 
and,  having  a  very  queftionable  title  to  the  throne,  was  by  no 
means  in  a  fituation  wantonly  to  make  fo  powerful  a  body  his 
enemies  [/].  This  15th  chapter  is  the  only  one  in  the  ftatute 
which  is  in  the  Latin  language,  and  directs  "  all  heretical  books  [«] 
"  to  be  brought  to  the  Ordinary  ;  that  no  one  (hall  prefume  to 
"  preach  without  his  licence :  that,  upon  fufpicion  of  herefy,  he 
"  may  imprifon  and  interrogate  the  heretick :  and,  upon  conviction 
"  and  refufing  to  abjure  his  herefy,  that  he  (hall  be  delivered  over 

\jf]  By  5  Rich.  II.  ch.v.  the  IherifFis  empowered  to  apprehend  ful 
preachers  of  herefy,  but  no  punifhment  is  fpecified, 
[r]  P.  511. 

H  P.  11. 

[/]  Bifhop  Burnet,  in  his  Hiftory  of  the  Reformation,  fays,  that  Henry 
the  Fourth,  in  gratitude  to  the  clergy  who  had  railed  him  to  the  throne, 
granted  them  this  law  to  their  heart'' s  content,  vol.  i.  p.  24. 

[a]  This  mutt  probably  have  been  aimed  at  the  books  of  Wycliff,  the 

principal  of  which,  we  find  by  Rymer,  was  entitled  Trialogus;    thofe  who 

may  have  curiofity  to  examine  further  into  his  doctrines,  will  find  them 

dated  in  the  Decern  Scriptores,  p.  2648. 
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"  to  the  fccular  arm,  which  is  to  inflict  the  punifhment  of  burning, 
"  coram  populo,  in  eminent e  loco  [w]." 

It  is  a  well-known  rule  in  the  conftrueVion  of  ftatutes,  that  the  belt 
key  to  the  underftanding  of  them  is  to  enquire  what  was  the  efta- 
blilhed  common  law  before  the  new  parliamentary  regulations  take- 
place.  There  is,  in  tl>e  appendix  to  the  fixth  volume  of  the  State 
Trials,  a  fhort  treatife  concerning  the  ancient  method  of  proceeding 
againft  Hereticks  in  this  country,  whom  the  ingenious  author  fup- 
pofes  to  have  been  puniflied  capitally.  I  muft  beg  leave  to  queftion 
this  opinion  however,  as  well  as  the  manner  of  his  confidering  the 
fifteenth  of  Richard  the  Second,  which  is  the  firft  ftatute  that  relates 
to  Herefy.  I  have,  in  the  note  below,  mentioned  the  firft  record 
in  Rymer  concerning  the  punifhment  of  this  crime,  and  the  ex- 
preffions  ufed  in  the  writ  are  to  figurative  and  uncertain  to  argue 
from  ;  and  befides  this,  it  is  a  writ  directed  to  the  fenefchal  of 
Gafcony,  and  not  to  any  fheriff,  or  civil  officer,  in  England.  I  do 
not  find  any  further  mention  of  herefy  in  Rymer^  till  the  year 
1370,  and  fortieth  of  Edward  the  Third,  in  which  a  writ  iflues  to 
the  bifhop  of  London  to  permit  him  to  imprifon  a  perfon  convicted 
of  herefy,.  till  he  j/joulJ  abjure,  and  which  does  not  even  allude  to 
burning,  or  any  other  capital  punifhment  [x].  As  for  the  ftatute 
of  the  fifteenth  of  Richard  the  Second,  I  have  read  it  with  great  at- 

[w~]  Bifhop  Burnet  informs  us,  that,  notwithflanding  this  injunction  to 
the  fheriff  to  proceed  immediately  to  the  execution  of  the  heretick,  the 
king  was  advifed  by  his  learned  counfel  to  iffue  the  writ  De  Hceretico  com- 
burendo.  We  find,  in  Rymer,  a  writ  in  the  year  12 14,  and  frxteenth  of 
King  John,  De  Hereticis  in  Vafconid  exthpandis  ;  ftrong  exprefiions  are  ufed 
in  this  writ,  as  penitits  extirpare,  et  nequitiam  deteflabilem  fundiths  con- 
fundere :  but  it  may  be  doubtful,  whether  this  empowered  the  officer 
(•who  is  the  fcnefcbal  of  Gafcony)  to  inflict  a  capital  punifhment ;  nor  can 
it  be  inferred  (but  by  prcfumption),  that  fuch  a  writ  ever  iffued  from  this 
king  in  England. 

[*]  There  is  a  Scotch  ftatute  againft  herefy  in  the  reign  of  James  the 
Firlt  of  Scotland,  A.  D.  1424,  which  diretts  that  the  bifhop  flaa.ll  inquire 
into  the  offence,  and  be  affiflcd  by  the  fecular  arm. 

tention, 
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tention,  and  cannot  poffibly  draw  the  fame  inference  from  it  which 
the  writer  In  the  State  Trials  doth.  He  fuppofes  that,  in  order  to 
punifti  a  heretick  under  that  ftatute,  is  was  neceffary  to  fummon  a 
convocation,  which  being  often  highly  inconvenient,  the  prefent 
ftatute  empowered  the  ordinary  to  try  this  offence.  Now  it  is 
clear,  by  the  writ  above-cited  of  the  year  1370,  that  the  b'fhop 
alone  could  convict,  but  wanted  the  afliitance  of  the  king,  or  fecular 
judge,  to  punifh  ;  and  as  for  5  Rich.  II,  ch.  v.  it  recites,  "  that 
"  the  terrible  confequences  of  herefy  had  been  conlidered  bv  the 
"  archbiihop  of  Canterbury  and  the  convocation,"  but  by  no  means 
confines  the  conviction  to  a  convocation  aflembled,  but,  on  the 
contrary,  leaves  it  as  before  [y]. 

But  the  ftrongeft  argument  againft  this  opinion  arifes  from  the 
prefent  law,  which  directs  the  criminal  to  be  publicly  burnt.,  and 
which,  if  it  had  been  a  known  punifhment  by  the  common  law, 
would  have  been  fo  recited ;  and  then  indeed  the  whole  law 
would  have  been  in  a  great  meafure  nugatory.  The  clergy, 
armed  with  this  new  power,  did  not  long  fuffer  the  ftatute  to 
continue  a  dead  letter,  for  'Thorpe  was  tried  within  five  years  of 
it's  paffing,  and  the  chaplains  and  clergy,  who  attended  the  arch- 
bifhop,  conceived  that  they  had  now  not  only  power  to  burn, 
but  to  drown  a  heretick,  and  abfolutely  advifed  this  latter  method 
of  punifhment  [»], 

In  confirmation  of  what  I  have  here  advanced,  the  writ  which 
iffued  for  the  burning  of  William  Sawtree,  who  was  the  firll  that 
hutered  for  herefy,  makes  no  mention  of  its  being  agreeable  to  the 
ancient  law  [#] ;  whereas,  in  the  time  of  James  the  Firfr,  this  is  ad- 
ded to  the  writ,  and  this  poffibly  may  have  contributed  to  the 

[_jT\  This  ftatute  hath  not  been  tranflatcd. 
[Vj  State  Trials,  vol.  i.  p.  36, 

i  There  is  a  writ  in  llymer  of  the  year  1410,  and  the  eleventh  of 
Henry  the  Fourth,  which  recites  the  puniihment  of  burning  a  heretick  to 
be  agreeable  to  the  ancient  canon  Jaw;  but  this  could  not  become  the  law 
of  England  nil  the  prefent  ftatute  had  adopted  it. 

opinion 
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opinion  that  fuch  a  punifhment  had  been  fo  long  known  in  this 

country. 

How  happy  is  the  iituation  of  an  Englifhman  at  prefent,  that  he 
can  confider  this  terrible  procefs  as  a  matter  of  fpecnlation,  and  calm- 
ly amufe  himfelf  with  it  as  a  common  point  of  learning,  or  anti- 
quity !  The  thunder-cloud  is  now  removed  to  a  fafe  diftance,  and 
becomes  a  matter  of  difcmifition  and  curiolity,  mixed  with  a  pleafing 
terror. 


STATUTES 
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STATUTES  MADE   AT    WESTMINSTER, 

4  Hen.  IV.  A.  D.  1402. 

THESE  ftatutes,  which  amount  to  the  number  of  thirty-five 
chapters,  relate  to  very  mifcellaneous  matter.  The  2d  chap- 
ter, after  reciting  les  entiers  coers  et  les  grandes  natureffes,  which  the 
clergy  of  England  had  borne  to  the  king,  confirms  all  their  rights 
and  privileges ;  but  at  the  fame  time  directs,  that  the  words  in- 
Jidiatores  viarum  et  depopulatores  agrorum  (inferted  in  the  petition 
of  the  clergy  preferred  to  the  king  in  this  parliament)  mould  not 
henceforward  be  ufed  in  any  indictment,  and  particularly,  that  if 
any  clerk  is  fo  indicted,  he  mall  be  immediately  entitled  to  the 
benefit  of  clergy.  This  part  of  the  ftatute  would  be  abfolutely 
unintelligible,  was  it  not  for  the  explanation  which  Sir  Edward 
Coke  \b\  hath  given  us :  infidiatores  viarum  were  hereticks,  who 
pafted  up  their  notions  and  doctrines  in  the  highways ;  and  depo- 
pulatores agrorum  were  thofe  who  fuffered  the  parfonage  glebe  to 
continue  unimproved,  and  the  parfonage  houfes  to  go  to  ruin  and 
decay,  this  being  fuppofed  to  tend  to  the  depopulation  of  the 
country. 

I  mould,  from  this  explanation  of  the  words  by  Sir  Edward 
Coke,  fuppofe,  that  the  new  reformers,  being  perfecuted  by  the 
regular  clergy,  had  not  refted  merely  on  the  defenfive,  but  had 
profecuted,  in  their  turns,  their  perfecutors  by  indictments  at  com- 
mon law.  The  clergy  attacked  the  reformers  as  infidiatores  viarum, 
and  the  reformers  carried  on  counter-indictments  againft  the  clergy 
as  depopulatores  agrorum,  who  did  not  repair  dilapidations  in  their 
parfonage  houfes.  This,  at  leaft,  is  the  only  light  that  I  can  pre- 
tend to  throw  upon  this  very  obfeure  law. 

The  1 1  th  chapter  recites  the  great  decreafe  of  fifh  in  the  Thames 
(and  ether  rivers)  by  feeding  hogs  with  the  fry  caught  at  the  wears, 

[b~]  Infl:.  2.  p.  41. 

P  p  which 
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which  feems  to  be  a  very  fingular  recital.  There  is,  however,  an 
Irifh  ftatute  of  Charles  the  Firft,  which  does  not  permit  any  hogs 
to  be  kept  near  the  fea  coaft,  becaufe  they  are  /aid  to  defiroy  the 
/pawn  j  which  is  much  more  probable  than  that  they  mould  be 
capable  of  getting  at  the  fifh  themfelves.  Be  this  as  it  may,  the 
fry  of  the  Thames  is  deftroyed  at  prefent  to  make  artificial  pearls 
with  the  fcales  ;  and  perhaps  it  is  better  that  the  fifh  fhould  decreafe 
than  that  we  mould  lofe  fo  valuable  a  manufacture.  It  is  indeed 
very  doubtful  whether  any  regulation  for  preferving  fifh,  or  any  of 
the  game  laws,  tend  in  reality  to  the  increafe  of  either  fifh  or  fowl  ; 
and  it  is  remarkable,  that  in  Cornwall,  where  the  game  laws  are 
not  put  in  execution,  they  have  more  partridges  than  perhaps  any 
other  county  of  England.  The  lateft  ftatute,  however,  with  re- 
lation to  the  game,  fhould  be  moft  ftriclly  obferved,  as  it  preferves 
the  farmer's  grain  from  trefpafles  till  the  harveft  is  over. 

This  collection  of  ftatutes  clofes  with  fome  very  fevere  laws 
againft  the  Welfh  [c],  which  were  occafioned  firft  by  Richard  the 
Second's  being  well  received  in  Wales  on  his  laft  return  from  Ire- 
land [d],  and  now  by  the  rebellion  of  Owen  Glendower. 

From  the  noble  and  moft  truly  poetical  ode,  which  was  occa- 
fioned by  the  maffacre  of  the  Bards  under  Edward  the  Firft,  it  hath 
been  generally  conceived  [e],  that  thefe  laws  of  rigour  were  preceded 

["£)  The  Englifh  at  this  time  held  the  Welfh  in  great  contempt :  the 
bifhop  of  St.  Afaph  had  in  this  parliament  advifed  the  lords  not  to  irritate 
them  too  much ;  who  made  anfwer,  Se  de  Mis  fcurris  nudipedibus  rum 
curare.     Lei.  Colleft.  vol.  ii.  p.  31. 

[d~]  See  a  cohesion  of  ancient  pieces  touching  Ireland,  printed  at  Dublin 
in  1 757  ;  and  amongft  thefe,  the  Jlory  of  Richard  the  Second  being  laft  in 
Ireland,  written  by  a  French  gentleman,  who  accompanied  him  in  that 
voyage,  and  tranflated  by  Sir  Geo.  Carew. 

{f\  Humphrey  Llwyd  (who  is  generally  very  accurate  in  what  relates  to 
the  hiflory  of  Wales,  or  its  antiquities)  in  his  Comment ariolum,  falls  into  this 
common  miftake.  Speaking  of  the  conqueft  of  Wales  by  Edward  the  Firft, 
he  fays,  "  conftitutis  legibus,  ne  Cambri  libertatibus  et  immunitatibus  (quas 
"  Anglis  ipfe,  et  fui  pofteri  conceffere)  gauderent,"  p.  75.  He  likewife 
'  fuppofes  that  Henry  the  Fourth,  after  the  rebellion  of  Owen  Glendower, 
3  by 
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by  Others  ftill  more  rigorous  during  that  king's  reign.  I  have  al  - 
ready  had  occafion  to  make  fome  remarks  on  the  ftatute  of  Rote- 
land  (or  more  properly  Rnydland)  in  the  eleventh  year  of  Edward 
the  Firft,  which  was  immediately  after  the  conqueft  of  Wales,  and 
by  which  nothing  more  feems  intended,  than  to  make  a  thorough 
union  both  of  laws  and  of  people.  I  do  not  mean  by  this  to  aflert, 
that  no  feverity  was  ufed  by  the  conqueror  of  Wales ;  Lewellin, 
their  laft  prince,  complains  of  the  Englifh  oppreffion  in  the  moft  feel- 
ing manner :  "  Nam  nos  ade6  fpoliati  eramus,  imino  in  fervitutem 
"  redacli  per  jufticiarios,  et  ballivos  regis,  amplius  quam  ft  Saraceni 
"  effemus,"  vel  Judaei.  Denunciavimus  domino  regi,  fed  femper 
"  mittebantur  jufticiarii  et  ballivi  ferociores,  et  crudeliores,  et  quando 
"  illi  faturati  erant  per  injuftas  exa&iones,  alii  de  novo  mittebantur 
"  ad  populum  excoriandum,  in  tantum  quod  Wallenfis  malebat  moft. 
"  quam  vivere\_f~\."  Befides  this  proof  of  oppreffion,  a  manufcript 
hiftory,  written  by  Sir  John  Wynne  of  Gwydir  [g],  authorifes  the 
fuppofed  tradition  of  a  maflacre  of  the  Bards ;  nor  could  the  writter 
of  that  moft  admirable  ode  have  made  his  bard  fo  warmly  exprefs, 
or  his  reader  feel,  the  tyranny  of  Edward,  if  he  had  not  probably 
raifed  an  indignation  and  fire  in  his  own  breaft  by  reading  of  other 
materials,  which  I  have  not  happened  to  meet  with.  I  would  only 
fay,  that  we  have  no  proof  of  oppreffion  to  the  Welfh  in  our 
ftatute  [/j]  book  till  the  prefent  laws. 

The  27th  chapter  directs,  that  there  mall  be  no  loeftours,  rymours, 
minijlral,    on    autre  vagabonde,  pur  faire  kymortba,    oil   collage, 

made  a  ftatute,  that  no  one,  either  in  the  courts  of  juftice,  or  their  fchools, 
fhould  ufe  the  Welfh  language,  p.  76.  No  traces  of  any  fuch  law  are  to  be 
found  in  the  Statute-book. 

[/]  Appendix  to  Wynne's  hiftory  of  Wales. 

[g]  Evans's  Specimens  of  Welfh  poetry,  1764.  There  is  an  account  of  a 
voyage  to  Spain,  by  this  Sir  John  Wynne,  printed  after  one  of  Hearne's 
Collectanea ;  he  was  to  attend  on  Charles  the  Firft  whilft  in  Spain,  and 
failed  from  Plymouth  to  the  Groyne. 

[//]  There  are  fome  ftatutes  of  the  fecond  year  of  this  king  with  regard 
to  the  Welih,  but  they  cannot  be  confidered  as  laws  of  extraordinary 
rigour. 

P  p  2  which, 
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which,  as  it  hath  not  been  tranuated,  I  fhall  render  wafter,  rhymer, 
tmnjlre!,  or  other  vagabond,  to  make  aflemblies  or  collections.  As 
for  the  word  kymortba,  it  is  plainly  a  Welfh  word,  but  improperly 
fpelt,  as  there  is  no  fuch  letter  as  k  in  the  Welfh  language.  The 
common  gloffaries  take  no  notice  of  this  word  ;  .  -.1  have  there- 
fore looked  into  Dr.  Davis's  dictionary,  who  gives  as  the  neareft 
word  to  it  cymmodd,  which  he  renders  cohabitation,  and,  as  I  appre- 
hend the  word  cymmodd  is  pronounced  cummoth,  it  comes  pretty 
near  to  the  word  kymorthas  ,  ...  which  being  Welfh,  it  is  not  to 
be  fuppofed  that  it  mould  have  been  either  pronounced  or  fpelt  with 
any  accuracy,  as  there  were  at  this  time  no  regular  representatives 
for  Wales  in  the  Engliih  parliament,  though  Sir  Edsvard  Coke  [/] 
makes  mention  of  twenty-four  from  North- Wales,  and  the  fame 
number  from  South-Wales,  which  were  fummoned  to  a  parliament 
held  at  York  in  the  fifteenth  of  Edward  the  Second  \k~\. 

It  appears  by  the  laws  of  Hoe/  Ddha,  that  there  were  good  political 
reafons  for  abolifhing  the  Welfh  bards  and  harpers,  as  they  were 
the  Tyrtaeus's  upon  every  expedition  againft  the  Englifh  :  "  Quan- 
"  docunque  muficus  aulicus  iverit  ad  pnedam  cum  domefticis,  fi 
"  illis  prtfrinuerit,  habebit  juvencum  de  praeda  optimum  ;  &  fi  acies 
"  fit  inftruda  ad  praelium,  praecinat  illis  canticum  vocatum  Un- 
"  benjaetb  Prydain  (five  Monarchia  Britannica  [/])." 

\f]  In  his  4th  Inftitute. 

[i]  Since  the  former  edition,  it  hath  been  fuggefled  to  me  by  a  learned 
and  ingenious  friend,  verfed  in  the  Welfh  language,  that  the  word  kymortba 
may  have  been  inferted  in  the  Statute-book  inftead  of  cynnwrfa,  which  is 
the  plural  of  cynmurf,  and  fignifies  commotion,  or  tumult,  and  this  feems  to 
agree  well  with  the  fenfe  which  the  text  requires.  In  the  collection  of 
tliefe  Ordinances  by  Rymer  (vol.  iii.  part  iv.  p.  199),  this  word  cymortha- 
is  fpelt  comortha  ;  and  in  the  fame  claufe  (which  differs  in  many  par- 
ticulars from  that  in  the  Statute-book),  the  Welfh  are  afterwards  per- 
mitted to  make  comorthas  refonables,  which  favours  however  the  fenfe  in 
which  I  have  firft  explained  this  word.  There  are  likewife  fome  chapters 
of  thefe  Ordinances  in  Rymer,  which  are  not  to  be  found  in  the  Statute- 
book.  The  Nova  Statuta  (printed  by  Pynfen)  ufes  the  word  comonvaes 
inftead  of  kymorthas. 

[/]  The  notes  to  Hoel  Ddha's  laws  give  us  no  light  with  regard  to  this 

And 
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And  a°-ain.  "  Quando  eantica  requiruntur,  muficus,  cui  jus 
"  cathedrae  competit,  Dei  laudes  primo  decantabit,  &  dcinde  regis 
"  in  cujus  palatio  fuerit." 

The  army  being  preceded  at  its  onfet  by  a  bard,  or  finger  of  a  par- 
ticular fong,  is  not  peculiar  to  the  Welfh ;  Voltaire  gives  us  the 
following  account  of  a  battle  by  the  Normans : 

"  Les  anciennes  chroniques  nous  apprennent,  qu'en  premier  rang 
"  de  l'armee  Normande,  un  ecuyer  nomme  Taillefer,  monte  fur  un 
"  cheval  arme,  chanta  la  chanfon  de  Roland,  qui  fut  fi  long  terns 
"  dans  les  bouehes  des  Francois,  fans  qu'il  en  foit  refte  le  moindre 
"  fragment.     Le  Taillefer  [;/;],  apres  avoir  en  tonne  la  chanfon  que 

old  Britifli  fong,  nor  have  the  modern  Wclfh  harpers  any  tradition  of  a 
tune  fo  entitled.  The  beft  and  mod  ancient  tune,  which  they  have  flill 
retained,  is  called  Morfa  Rbuydlatidov  Rhyciland,  where  the  Welfli  received 
a  great  defeat :  the  melody  is  plaintive  and  good.  Chaucer,  in  the  Pro- 
logue to  the  Miller's  Tale,  mentions  a  tune  called  The  Kings  Note,  which 
fsems  to  have  been  well  known  at  that  time. 

"  And  after  that  he  fonge  the  Kynges  Note, 

"  Full  oft  bleffed  was  his  merie  throte." 

Chaucer  likewife,  in  the  Frankelein's  Tale,  makes  mention  of  the  Welfli 
Bards  finging  to  their  harps. 

"  Thefe  old  gentill  Britons  in  her  daies,, 

"  Of  diverfe  aventures  maden  laies ; 

"  Rimed  firfl  in  her  mother  tongue, 

"  Which  laies  with  her  inilrument  thei  fonge."" 

The  inuruments  ufed  by  the  Englifh,  in  Chaucer's  time,  were  the 
Ribible,  Geterne,  and  Sautrie  (fee  the  Miller'sTale) ;  and  it  fliould  feem  that 
fuch  a  player  attended  at  molt  of  the  taverns  (or  brew-houfes  as  they  are 
called  by  Chaucer),  for  the  entertainment  of  the  guefls,  as  the  harpers 
generally  attend  in  Wales  at  prefent.  The  Englifh  lover  likewife  fe- 
renaded  his  miftrefs.  The  kings  of  England  had  formerly  both  harpers 
and  bagpipers  in  their  band  of  Mufick,  and  with  a  falary  of  18/.  per  ann. 
in  the  firfl:  year  of  Queen  Mary.  The  two  harpers  (muficians  to  this  queen) 
were  not  Welfhmen  (as  far  as  can  be  colle&ed  from  their  names),  nor  was 
the  bagpiper  a  Scotchman. 

[tri]  This  fame  Taillefer  we  have  an  account  of  likewife  in  the  Romaunt 
of  the  Rofe : 

"  les 
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«*  les  foldats  repetoient,  fe  jetta  le  premier  parmi  les  Anglois,  et  fut 
"  tue  [«]."  We  likewife  find,  that  amongft  the  northern  nations, 
the  Scaldi  or  Bards  were  to  advance  before  the  troops :  perhaps  the 
fong  of  Britons,  jlrike  Home,  might  have  its  effcel  in  animating  a 
modern  army,  if  the  noife  of  artillery  and  fire-arms  would  not  foon 
drown  all  inferior  ihouts. 

Bifhop  Nicholfon,  in  the  appendix  to  his  Hiftorical  library-,  hath 
given  us  fome  curious  particulars  with  regard  to  the  IrifTi  bards 
whom  he  reprefents  to  have  obtained  great  part  -of  their  lords 
lands,  and  who  were  likewife,  upon  all  occafions,  very  tumultuous 
and  difordcrly.  Baron  Finglafs,  who  wrote  in  the  time  of  Henry 
the  Eighth  a  Breviate  of  'Ireland '[<?],  propofes  not  only  fevere  regu- 
lations againft  rhymers  and  minftrels,  but  alfo  againft  the  fiamnahs, 
who,  it  feems,  were  the  Irifh  genealogifts.  Hollinfhed,  in  his 
Chronicle,  likewife  informs  us,  that  the  Irifh  bard  (if  he  was  not 
well  paid  for  his  panegyric)  turned  libeller  immediately  ;  and  if  his 
audience  were  not  attentive  to  his  mufick  and  poetry,  that  he  com- 
manded iilence  in  the  moft  imperious  manner. 

Notwithftanding  thefe  ftatutes  of  Henry  the  Fourth  [/>],  the 
bards  and  muficians  continued  in  Wales,  and  had  regular  degrees 
and  rank  in  their  fcience  or  profeffion,  as  we  find  by  a  very  curious 
•commiffion  of  Queen  Elizabeth,  which  is  prefixed  to  a  collection  of 
Welfh  poems,  publifhed  by  the  Rev.  Mr.  Evan  Evans  in  i  764  [q\. 
This  commiffion  direfts  thofe,  who  are  not  real  bards  and  muficians, 
to  be  treated  as  vagabonds ;  and  by  an  ordinance  of  Cromwell,  in 

"  Taillefer  qui  moult  bien  chantoit, 

"  Sus  un  cheval  qui  toft  alloit, 

"  Devant  eus  alloit  chantant, 

"  Del'Allemagne,  et  de  Rollant, 

"  D'Oliver  et  des  vaflaux, 

"  Qui  morurent  en  Rainfchevaux." 
[«]  Voltaire's  Add.  Hilt.  Univerf.  p.  69. 

\jf]  Amongft  the  pieces  touching  Ireland,  publifhcd  at  Dublin,  1757. 
I/O  ^>'  l^e  kws  °^  Macbeth,  a  minftrel  is  to  draw  the  plough  inftead 
oi  ihe  ox. 

[9]  Printed  for  Dodlley,  ,^to. 

1656, 
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1656,  any  minftrel,  or  jidler  [r~\,  who  fhall  be  making  mnfick  in  any 
inn,  or  tavern,  or  jhall  ajk  any  one  to  hear  his  mnfick,  is  to  be  pu- 
nifhed  as  a  fturdy  beggar. 

The  other  chapters,  which  relate  to  the  principality,  enact,  that  no 
Welshman  fhall  have  any  office  in  Wales,  except  a  bifhoprick  ;  that 
they  fhall  not  have  any  caftle,  fortrefs,  or  houfe  of  defence  [s]  ;  and 
by  the  laft  chapter,  the  marrying  even  a  Welfh  woman  incapacitates 
an  Englifhman  from  holding  any  office. 

Thefe  muft  be  allowed  to  be  laws  of  rigour  ;  other  caufes  how-   m»w,  S»J-  *^"*4 
ever,  befides  the  rebellion  of  Owen  Glendower  [/],   might  poffibly  /    ^~7*/J£k^  H*. 
have   contributed  to  thofe  odious  and  difagreeable  diftinclions  bc-^^  6*J--+L  •*~^*~"37 
tween  the  king's  Englifh  and  Welfh  fubjefts.  «-~  X,^^l!^jtt-  ~JL 

Notwithftanding  the  conqueft  of  Wales  by  Edward  the  Firft,  \Z^f^h~X~Jh()'~J~ 
and  his  having  introduced,  in  fome  meafure,  the  Englifh  laws  and  «jm>~***. 
cuftoms  by  the  ftatute  of  Rhydland  ;  yet  perpetual  incurfions  and 
depredations  were  made  by  the  Welfh  upon  the  adjacent  Englifh 
counties,  and  which  did  not  perhaps^  arife  fo  much  from  hatred  to 
the  conquerors,  as  from  its  being  cuftomary,  in  all  mountainous 
diftricls  (till  they  are  more  thoroughly  civilized),  to  invade  their 
richer  neighbours, 

(fuadet  enim  vefana  fames) 
and  who  inhabit  a  more  fertile  country.   When  the  cattle  are  driven 
into  the  mountains,  the  attempt  to  recover  them  is  attended  with 

[r]  Fidler  does  not  fignify  what  we  now  underftand  by  the  word,  flayer 
on  the  violin;  thus  in  Fletcher's  Knight  of  the  Burning  Pejlle,  "  they  fay  it 
"  is  death  for  thefe  Jidlers  to  tune  their  rebecks"  The  violin  was  not 
known  in  England  till  the  time  of  Charles  the  Second:  it  feems  to  have 
been  borrowed  from  the  old  Welfli  inurnment,  called  a  crwth* ;  which  is 
not  however  tuned  in  the  fame  manner  with  a  violin,  nor  are  there  above 
two  or  three  perfons  now  in  Wales  who  can  play  upon  it. 

[j]  This  part  of  the  law  wa3  probably  carried  into  execution,  and  ac- 
counts for  there  being  no  confiderable  ancient,  and  at  the  fame  time  forti- 
fied houfes,  belonging  at  prefent  to  the  gentry  of  Wales. 

\f\  Glendower's  real  name  was  Vaughan,  and  he  was  originally  a  bar-    • 

rifler  of  the  Middle  Temple. 

*  "  Romanusque  lyra  plaudat  tibi,  barbarus  harpa, 

"  Grscus  Achilliaca,  Crotta  Britanna  canat."        Venantius. 

P  p  4  danger  ; 
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danger,  and  if  the  pilferer  is  overtaken,  it  requires  no  fmall  num- 
ber of  purfners  to  bring  them  back  with  fafety  to  the  owner.  We 
find  this  to  prevail  more  or  Icis  in  all  parts  :  the  mountain  Arabs 
pilfer  [«]  from  the  inhabitants  of  the  more  level  countries  ;  the 
Tartars  made  the  fame  depredations  upon  the  Chincfe  till  the  fa- 
mous wall  was  built ;  and  the  Highlanders  of  Scotland  [w]  (if  not 
yet  thoroughly  civilized  by  the  wife  laws,  which  both  England  and 
Scotland  owe  to  the  late  Earl  of  llardvvicke)  liill  continue  the  fame 
incurfions  upon  the  Lowlanders  [#]. 

I  would  not  by  this  be  underftood  to  infinuate,  that  the  moun- 
taineer is  born  with  a  worfe  difpofition  than  the  inhabitant  of 
the  more  level  country  ;  fuch  depredations  are  at  prefent  called 
tilferingy  as  we  term  the  captures  by  the"  Algerines  ddii  of  pira- 
cy. We  mult  recollect,  however,  that  the  Welfh,  coiriidering 
thcnrfelves  as   oppreffed,   and  in  a   ftateofwar,   had  never   made 

Vu~\  "  Les  Arabes  s'en  vantent  des  leurs  voleries,  comrae  d'une  marque 
"  d'd'prit."     Dapper,  p.  295. 

[w]  There  is  amongft  the  Black  Acls  a  law  that  docs  great  honour  to 
thefe  Highlanders,  which  makes  it  a  capital  offence  to  rob  their  prifoner; 
and  Lefly,  the  Scotch  hillorian,  fays,  that  "  juftice  (amongft  themfelves) 
"  was  lb  well  eftablilhed,  that  the  very  ruftes  might  have  guarded  the 
"  cattle."  In  the  boundaries  between  two  countries,  however,  violence 
from  or.c  quarter  naturally  produces  a  return  of  the  fame  diforder  and 
rapine  ;  and  therefore  we  find,  during  the  reign  of  Henry  the  Fifth,  three 
different  ftatutes  for  introducing  better  police  into  the  county  of  Hereford, 
which  being  bounded  not  only  to  the  weft  by  Radnorshire  and  Brecknock- 
fhire,  but  to  the  fouth  by  Monmouthihire  (chen  part  of  Wales),  feems  to 
have  wanted  as  many  regulations,  as  the  Welfh  counties  complained  of  in 
the  preambles  to  thole  ftatutes. 

\x~\  Blaeu,  in  his  account  of  Ireland,  fays,  that  the  inhabitants  of  the 
uncivilized  parts,  "  latrocinaturi  preces  ad  Deum  fundunt."  Mountaineers 
likewife  have  not  lb  early  a  regular  fyftem  of  laws.  Thus  the  Cyclops,  in 
the  mountains  of  Sicily,  are  defcribed  by  Homer: 

To~fl"ii/  S   zt    o.yitfXi  Q-iXnQopxi,  sil  Stairs;' 
'A}.'/?  oty  \jyn).to  ioiw,  vxtr.at  xdfrqiia. 

Ev   GTTLOZl   y.  ftlp'JpOKTI,   SifJilC£V~t   it  iXCCft^f 

Ylxuw  rti    dhi'^on'  u$   kAAjiAwi/  t/.xiyz<si.  Odvll. 

4  anv 
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any  treaties  [y]  of  peace  with  their  neighbours,  by  which  they 
ftipulated  not  to  make  fhort  expeditions  into  an  enemy's  country ; 
and  for  the  fame  reafon  that  the  Algerines  have  never  made  any 
fuch  treaty  with  the  Italian  ftates. 

The  Mediterranean  fea  hath  in  moft  ages  been  infefted  with  this 
kind  of  free-booter ;  for  Neftor  aiks  Telemachus  in  the  Odyffey 
(when  he  means  to  receive  him  with  the  greateft  civility  and 
hofpitality)  whether  he  is  a  pirate  ;  and  Plato  obferves,  £  yx^ 
'OjJ.q%(&'  [2]  tcv  'Oouwe©-'  ztqc;  ^r^og  tzccttttov  t\vTo\o)(pv  dyct7rci  ts  xj 
(py;<riv  afrrov  vn\^  ■zstx.vlas  etiQ^soTras  KiKJricQg  x,\z7f]ccrwy.  Even  the 
Generals  of  the  civilized  Athenians  were  by  their  laws  obliged  to 
take  an  oath  to  make  incurfions  twice  every  year  upon  the  Me- 

\_y~\  The  Algerines  obferve  the  treaties  which  they  enter  into,  perhaps, 
as  well  as  feme  European  powers. 

[z~\  If  the  illuilration  of  a  law,  by  a  citation  from  a  poet,  is  objetted  to, 
my  beft  anfwer  will  be  (not  to  dwell  on  the  authorities  of  Grotius,  Puffem 
dorf,  and  other  great  writers)  that  it  fliould  feem  from  the  oration  of 
Mfchynes  againfl  Timarckus,  that  the  poems  of  Homer  were  on  the  tables  of 
the  courts  of  juflicc,  together  with  the  Athenian  laws ;  and  that  the  clerk 
is  frequently  applied  to  by  the  orator  to  read  both  the  one  and  the  other. 
It  is  likewife  fomewhere  mentioned  (though  I  do  not  recollect  by  what  au- 
thor *)  that  a  difpute  between  the  Athenians,  and  the  inhabitants  of  Salamis, 
was  determined  merely  upon  thefe  lines  from  Homer's  catalogue  of  the 
Grecian  fleet : 

Aiaj  $'  cy.  '2xAa[j.7ii<§y  kyt\t  5--QY.xiSiy.tx,  vr.z;, 
ZtJ?T£   5'  kyxv,  \'j  'AfijiMnan  \fxflo  QccXxyhf. 

from  which  the  inferiority  of  the  inhabitants  of  Salamis  at  that  time  was 
inferred ;  and  in  the  difpute  with  regard  to  the  boundaries  of  France  and 
Spain,  which  was  fettled  between  the  two  crowns  in  the  laft  century, 
Petrarch  the  poet  is  cited  as  authority.  See  Baluzius's  Preface  to  the 
Marca  Hifpanica,  Paris,  1688,  Folio.  It  fliould  feem  that  the  authority  of 
the  Greek  tragedians  was  alfo  fometimes  appealed  to  in  the  Athenian 
courts  of  juftice,  as  there  is  a  law  (in  Petit's  collection)  t«;  rpxyufiots  tuv 
Koivjluv  Air^uAa,  SoyoxArij,  EvVi7ne?a,  rov  yfx^y-Ciliix,  tt?j  weAtuj  ■srxpxvtx.yuiwirxtiv. 
Lib.  i.  tit.  i. 

*  Since  the  former  edition,  I  find  this  circumftance  is  mentioned  by  Diogenes  Laertius,  in 
his  Life  of  Solon. 

Q  cj  gareans, 
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gareans,  3k  «f«  way  st@*  «V  t*jv  Mvya(>iK%v  tpGxhXetv  [#].  Plutarch 
indeed,  in  his  Life  of  Pericles,  fuppofes,  that  this  law  was  occalioned 
by  the  Megareans  having  killed  an  Athenian  herald.  According  to 
his  account  however  it  was  inferted  in  the  oath,  which  the  Athenian 
generals  were  obliged  to  take  when  they  firft  entered  on  their  office^ 
Ti?f  $i  syflyyxs  (otuu  cfivvun  tov  •srajgtKov  o/iKov)  i7rofiyveu>}  in  h£j  Jiff 
wet  Tsa,v  hog  elg  ryv  Meyuoucyv  e/x^aMiw  [£]. 

[a]  Petit.  Legg.  Att.  p.  21. 

[b~]  Vol.  i.  p.  168.   ed.  Francofurti,  1620. 
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STATUTES  MADE  AT  WESTMINSTER, 

5  Hen.  IV.  A.  D.  1403. 

Til  E  3d  chapter  of  this  ftatute  directs,  that  watch  mould  be 
made  on  the  fea-coaft,  at  the  places,  and  in  the  manner  it 
ufed  to  be  made ;  which  I  mould  not  have  taken  notice  of,  was  it 
not  to  introduce  a  record,  which  is  cited  by  Prynne  in  his  animad- 
verfions  on  Sir  Edward  Coke's  4th  Inft.  and  which  (hews  in  what 
places  this  watch  ufed  to  be  made,  and  upon  what  eminencies 
beacons  were  erected,  to  give  notice  of  the  invading  enemy.  Poffibly 
fuch  beacons  might  be  of  ufe  when  an  invafion  is  apprehended  j 
and  this  book  of  Prynne' s  will  not  probably  make  part  of  a  captain 
general,  or  lord  admiral's  library  [c], 

[7]  It  is,  perhaps,  as  improbable  indeed,  that  thefe  Obfervations  will  ever 
make  part  of  fuch  a  library. 

"  Ordinance  pur  fauvacion  des  pais  de  Kent  et  Deffex,  et  nomement 

"  pur  les  villcs  efleantz  fur  la  llyvere  de  Thamyfe,  pur  periles  qe 

"  fodeinement  leur  purroit  avenir  pur  noz  enemys  come  dieux  de- 

"  fende,  et  auxi  pur  la  fauvacion  de  la  Navye  efteant  es  portz  du. 

"  dit  River. 

"  Primes,  foit  ordeine  al  Ifle  de  Shepeye  un  Beken,  et  a  Shoubery  en  Effex 

"  un  autre  Beken.     Item,  a  Hoo  en  Kent  un  Beken,  et  a  Fobbyng  en  Effex 

"  un  autre  Beken.     Item,  a  Cleve  en  Kent  un  Beken,  et  a  Tilbery  en  Effex 

"  un  autre  Beken.     Item,  a  Gravefend  en  Kent  un  Beken,  et  a  Farnedon  en 

"  Effex  un  autre  Beken. 

"  Item,  qe  par  efpecial  maundement  de  per  noflre  trefredoute  Seigneur  le 
"  Roy  foient  chargez  as  vifcountz,  conftables,  et  autres  miniflres,  et  avant- 
"  dites  parties  de  Kent  et  Deffex,  que  tous  les  dites  Bekens  foient  haftive- 
"  ment  et  covenablement  as  lieus  avantnomez  apparaillez  et  parfaitz,  pur 
"  fauvation  des  pays  avandies,  et  pur  la  dite  navye. 

"  Item,  qe  tantoft  qe  les  dites  Beknes  foient  fakes,  qils  foient  bien  et  coven- 
"  ablement  veillez,  fibien  de  jour  come  de  nuyt  fanz  faut. 

"  Item,  qe  les  veillours  qe  pur  le  temps  ferront  as  dites  Bekenes,  et  nome- 
"  ment  as  Bekenes  de  Shepeye,  et  Shoubery,  foient  de  temps  en  temps  garniz 
"  et  chargez,  qe  aufuoft  qils   purront   efpier   aucunes   veflels   d'enemys 

Qq  2  The 
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The  5th  chapter  makes  it  felony  to  cut  out  the  tongue,  or  pull 
out  the  eyes,  of  the  King's  liege  people,  which  it  recites  to  have 
been  very  frequently  praftifed ;  and  which  fhews  what  animofity  had 
been  already  occafioned  by  the  difputes  between  the  houfes  of  York 
and  Lancafter.  The  Coventry  aft  (as  it  is  called)  of  Charles  the 
Second,  paffed,  indeed,  at  a  time  when  parties  ran  high  ;  but  that 
was  a  fingle  inftance  of  fuch  a  maim ;  nor  did  the  preceding  civil 
wars  produee  any  fuch  proof  of  horrid  barbarity.  Amongft  thofe 
who  had  been  maimed  at  this  time,  Richard  Cheddar  (who  was  a 
fervant  or  officer  to  Sir  Thomas  Brook,  knight  of  the  mire  for  the 
county  of  Somerfet)  had  been  beat  and  bkmijhed\d~\  ;  and  the  6th 
chapter  direfts,  that  the  perfon  guilty  of  the  offence  mall  furrender 
himfelf  (upon  a  proclamation  iiTuing)  to  the  judges  of  the  King's 
Bench  ;  and  that,  if  any  fuch  aflault  is  made  upon  the  fervant  of 
any  other  member  of  parliament,  the  fame  remedy  mail  be  given 
to  the  party  injured. 

There  are  two  or  three  particulars  in  this  fhort  chapter  which 
deferve  notice  ;  the  firft  is,  that  Richard  Chedder  (the  perfon  mai- 
med) is  ftyled  Efcayer,  and  yet  was  a  fervant  to  Sir  Thomas  Brook ; 
the  next  is,  that  the  affailant  is  filled  John  Salage  fotberivife  Sa- 
'uagej,  which  is  the  firll  precedent  that  I  find  of  the  alias  being 
ufed  ;  and  it  is  very  remarkable  that  the  ftatute  of  Additions  pafled 
the  following  year.  Laftly,  this  is  the  firft  inftance  of  privilege 
of  parliament  being  mentioned  in  the  ftatute  book ;  and  it   fhould 

"  venantz  ove  fell  ou  ores  devers  la  dite  ryvere,  fitoft  les  ditz  leur  Bekenes 
"  de  Shepey  et  Shoubery  foient  mys  a  fire,  enfefantz  ovefque  ce  toute  la 
"  noife  de  corn  et  de  cri  qils  purrent  faire,  pur  garnir  la  paiis  environ  pur 
"  venir  ove  lour  force  au  dite  ryvere,  chefcun  en  focours  dauters  pur  con- 
"  tefteer  lour  enemys. 

"  Item,  que  les  paiis  avandites  foient  garniz  et  amoneflez  fur  grevoufe 
"  peine  que  tantoft  qils  veient  les  dites  Bekenes,  ou  les  unes  de  eur  mys  a 
"  i'um,  ou  qils  oient  la  noife  de  corn  ou  de  cri,  qils  viegnent  prellment  de 
"  lour  meillour  arraie  d'armes  tanque  au  dit  ryvere,  pur  fauver  les  villcs. 
"  efteantz  fur  ycel,  come  la  navye  efteant  es  portz,  fanz  damage  de  aos 
"  cnemys." 

[_</]  lu  the  original  anblaniz. 

feem 
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feem  that  it  Was  meant  only  to  extend  to  members  or  their  fer- 
vants,  ivhiljl  the  parliament  continued  to  Jit,  as  in  the  preamble  it  is 
recited  by  way  of  aggravating  the  offence,  que  le  dit  horrible  fait 
fut  faijl  deins  le  temps  du  dit  parliament  [<?]. 

The  5th  and  laft  chapter  contains  a  general  pardon,  and  which  I 
mould  not  have  obferved  upon,  was  it  not  to  lay,  that  the  authors 
of  the  Parliamentary  hiitory  have,  without  caufe,  objected,  that  it 
does  not  make  mention  of  the  moll  efiential  and  neceffary  word, 
that  of  treafon  [/']. 

It  ieems  likewife  to  be  a  miftake  in  moft  hiftorians,  who  take 
notice  that  the  parliament,  which  aHembled  the  following-  year, 
was  the  famous  Parliament urn  bnloclum  [g\  ;  from  which  the  Law- 
yers were  excluded,  as  there  is  no  fummons  to  be  found  in  Dngdale 
for  the  following  year,  but  on  the  contrary  for  the  prefent ;  and 
this  obfervation  feems  to  be  confirmed  by  the  very  unufual  alterna-. 
five  given  either  to  the  judges  or  jury,  to  allefs  damages  by  the  6th 
chapter  of  this  ilatute,  which  I  have  before  obferved  upon. 

\_e~\  Parliaments  then  fat  but  for  a  few  days ;  thofe  who  have  a  curiofity 
to  fee  how  many,  may  confult  Prynne's  Brevia  Parliamentaria  Rediviva : 
the  parliament  of  the  7  th  of  this  king  having' fat  nearly  a  year,  it  was 
matter  of  complaint 'on  account  of  the  payment  of  the  wages.  It  appears 
by  LorJ  Clarendon's  Pofthumons  Hiftory,  that  the  houfe- of  lords,  in  the 
time  of  Charles  the  Second,  were  fo  defirous  to  preferve  their  privileges, 
that  they  infilled  upon  a  particular  provision  in  their  favour,  in  a  ftatute 
made  to  prevent  the  ftealingof  wood.  In  the  Debates  of  the  houfe  of  com- 
mons, during  the  feffion  of  1620  (publiflied  from  a  manufcript  in  the 
library  of  Queen's  College,  Oxford),  Sir  Edward  Coke  afierts  it  to  be  law, 
that,  in  cafes  of  treafonzxiA  felony,  there  is  no  privilege.  If  he  had  con- 
ceived that  privilege  might  be  claimed  in  mifdemeanours,  he  would  cer- 
tainly have  laid  this  doctrine  down  with  precifion.     Vol.  i.  p.  109. 

[/]  There  is,  indeed,  another  particular,  which  deferves  notice,  that  this 
Richard  Chedder,  upon  furrendering  himfelf,  is  to  make  fatisfaction  either 
by  the  award  of  the  judges  of  the  King's  Bench,  or  by  a  jury;  and  I  do 
not  recollect  an  inftance  of  fuch  an  alternative. 

DtI  "  '>iex  brevia  direxit  vicecomitibus,  ne  quofdam  pro  comitatibus  elige- 
"  rent  qui  in  jure  regni  docti  fuiiTent."  Tho.  de  Wallingham,  p.  371. 
Stowe  fays  it  was  called  the  Lay  mans  Parliament. 

5  ^ 


302  OBSERVATIONS    &c. 

It  is  very  extraordinary  that  Forte/cue,  who  wrote  his  treatiie 
De  Laudibus  Legum  Anglice,  fo  foon  after  this  ftatute,  fhould  not 
have  taken  notice  of  this  exclufion[<6].  I  (hould  imagine  that  it 
arofe  not  from  contempt  of  the  common  law  itfelf,  but  the  pro- 
feffors  of  it,  who  at  this  time  being  auditors  to,  and  dependents 
upon  men  of  property,  received  an  annual  ftipend  pro  confrfio  im- 
penfo  &  impendendo,  and  were  treated  as  retainers.  It  is  probable 
that  the  profeffion  of  the  law,  not  enobling  their  defendants  in 
other  parts  of  Europe,  arifes  from  the  fame  caufe  :  fuch  defendants 
are  not  at  this  day  fo  considered  in  Germany,  nor  were  they  an- 
ciently in  France,  as  it  required  the  intervention  of  the  parliament 
of  Paris  to  enoble  the  fon  of  the  famous  advocate  Le  Maitre.  Vol- 
taire fpeaks  thus  of  it :  Ceji  une  refie  de  Pancienne  barbarie,  d' at- 
tacker de  I ' aviliffement ,  a  la  plus  belle  fonflion  de  P  bumanite,  celle 
de  rendre  lajujlice. 

\Ji\  Whitelock  fuppofes  that  the  lawyers  were  excluded  by  the  crown, 
who  apprehended  oppofition  from  them  ;  this  however  is  contradi&ed  by 
what  he  mentions  previoufly,  p.  357.  He  likewife  adds,  that  thofe  who 
will  have  a  nolumus  of  learned  fenators,  mud  have  a  volumus  of  uncouth 
laws.  Comm.  on  Pari.  Writ,  vol.  ii.  p.  361.  366.  London,  1766.  Pride  the 
Drayman  ufed  to  fay,  that  it  would  never  be  well,  till  the  lawyers  gowns 
(like  the  Scottilh  colours)  were  hung  up  in  Weftminfter-Hall.  Fab. 
Phillips  on  Capias's,  and  procefs  of  Outlawry,  p.  3 1 6. 
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STATUTES   MADE    AT  GLOUCESTER, 

9  Hen.  IV.    A.  D.  1407. 

TH  I  S  is  the  only  parliament  of  the  prefent  reign  which  was 
held  at  any  other  place  hut  Weftminfter  ;  and  the  occafion 
of  holding  it  at  Glocefter  arofe  from  a  new  rebellion,  which  the 
arch-rebel,  Owen  Glendower,  had  raifed  in  South- Wales  [z]. 

The  ill  chapter  of  this  law  confirms  all  liberties  and  franchifes 
granted  by  the  king,  either  to  the  clergy  or  laity,  except  fome 
franchifes  lately  granted  to  the  Univerfity  of  Oxford  ;  and  this  ex- 
ception is  anxioufly  repeated  by  the  1  ft  chapter  of  the  r  3th  of  this 
king  :  I  cannot  find  what  might  have  occafioned  this  [£],  and  leave 
it  to  thofe  who  are  better  verfed  in  the  antiquities  of  this  great  and 
firft  Univerfity  of  Europe  [/].  It  is  the  more  remarkable,  as  Henry 
the  Fifth  was  educated  at  Queen's  College  in  Oxford ;  and  the 
apartments,  in  which  he  lived,  were  commonly  ftiewn  to  the  curious 
ftranger,  till  the  old  gateway  (from  Edmund's  hall)  was  pulled 
down  within  thefe  few  years,  to  make  room  for  the  new  wing  of 
building,  which  hath  now  compleated  the  college.  The  Univerfity 
might,  therefore,  have  expe&ed  fupport  from  their  illuftrious  acade- 
mick,  inftead  of  marks  of  the  royal  and  parliamentary  difpleafure  ; 
were  not  the  irregular  failles  of  his  juvenile  years,  perhaps,  attributed 
to  a  want  of  attention  to  his  education,  whilft  the  prince  refided 
there.     The  Univerfity  of  Oxford  is  not  much  indebted  to  the 

[f]  Carte  informs  us,  that  he  died  at  his  daughter  Monningturis  houfe,  in 
Herefordfhire,  eight  years  after  this,  viz.  anno  14 15.  There  is  a  family  of 
the  name  of  Monnington  eftablifhed  at  Sarnesfield,  in  Herefordfhire,  at  this 
day,  and  probably  the  fame  family. 

\JT\  By  9  Hen.  V.  ch.  ix.  certain  fcholars  are  banifhed  from  the  Uni- 
verfity of  Oxford,  on  account  of  riots  and  disturbances. 

[/]  Wycliffe's  do&rines  were  well  received  in  that  Univerfity,  which 
might  make  them  obnoxious  to  Thomas  Arundel,  Arcbbijhop  of  Canterbury. 

kings 
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kings  of  England  [w]  for  their  munificence  and  benefactions,  if  we 
except  perhaps  Alfred ;  nor  do  I  recollect  any  inftance  of  parlia- 
mentary favour,  if  the  not  allowing  the  laft  Mortmain  aft  to  ex- 
tend to  the  two  Univerfities  may  not  be  confidered  as  fuch. 

After  all,  perhaps,  royal  favours  and  benefactions  may  often  ra- 
ther prove  detrimental  than  beneficial,  if  not  in  the  infancy  of  fuch 
eftablifhments,  and  then  moft  wifely  and  difcreetly  difpenfed,  which 
is  not  often  the  cafe.  If  an  argument  may  be  drawn  from  the  en- 
couragement of  the  polite  and  elegant  arts  to  the  promotion  of 
fcience  >  it  is  very  remarkable,  that  the  French  fchool  hath  not  pro- 
duced any  very  capital  painters  fince  the  expenfive  eftablifliment  by 
Lewis  the  Fourteenth  of  the  academies  of  Rome  and  Paris.  A  hot 
bed,  in  a  garden,  may  produce  more  luxuriant  plants  than  the  na- 
tural foil ;  but  the  too  fumptuous  eftablifliment  does  not  feem  to 
contribute  to  the  production  of  the  more  exalted  and  fublime  genius, 

who 

—  "  nafcitur,  et  non  fit." 

I  do  not  meet  with  any  more  laws  of  this  king  which  it  is  necef- 
fary  to  obferve  upon  [/?]  ;  if  it  be  not  the  jrth  chapter  of  the  13th 
year  of  his  reign,  which  directs,  that  rioters  may  be  arrefted  by  the 
jufticesof  the  peace,  and  that,  together  with  the  flieriff(or  under- 
fheriff ),  they  muft  tranfmit  a  certificate  of  their  offence  within  a 
month  to  the  king  and  council,  and  that  thefe  certificates  fhall  be  of 
as  great  force  as  a  prefentment  by  a  jury.  This  feems  to  be  the 
firft  inftance  of  giving  very  extraordinary  powers  to  juftices  of 
the  peace,   for  the  punifliment  of  offences,  without  the  interven- 

[?n~]  The  king  of  Denmark,  in  the  year  1622,  made  a  regulation  for  the 
encouragement  of  the  Univerfity  at  Copenhagen,  "  Nequis  exteras  adiret 
"  Acadennas,  nifi  prima  Philofophice  laurea  Hafnia  foret  redimitus." 
Meffenii  Chronologia  Scandiana,  t.  v.  p.  9. 

£«]  In  the  4th  chapter  of  this  fl:atute,which  relates  to  felonies  in  Wale?, 
Icttres  de  marcbe  is  moft  improperly  tranflated  letters  of  marque  ;  it  means 
a  letter  of  marcbe,  already  expounded  to  mean  the  confines  of  the  two 
fcatintrres, 

tion 
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tion  of  a  jury  ;  and  which  was  carried  fo  much  further  by  Empfon 
and  Dudley  in  the  reign  of  Henry  the  Seventh. 

I  am  now  to  eonfider  this  king  as  -a  legiilator,  and  I  do  not  find 
any  unconstitutional  law  of  his  whole  reign,  except  the  fbtute 
which  I  have  above  obferved  upon  with  regard  to  -herefy.  His  title  to 
the  crown  was  far  from  being  a  clear  one  :  Sir  Robert  Cotton  favs 
of  him  [0],  "  Now  fuccedeth  a  man  that  firft  ftudied  a  popular  par- 
"  ty  to  fupport  his  title  ;"  and  it  hath  been  often  faid,  that  the 
nvorfe  title,  the  better  king,  of  which  Richard  the  Third  is,  by 
fome,  confidered  to  be  an  additional  proof.  Mr.  Cay  (in  his 
preface  to  the  Statutes)  hath  ftrongly  combated  this  notion: 
an  attention,  however,  to  the  points  defired  and  wifhed  by  the 
people,  feems  to  be  a  neceflary  confequence  in  him  who  wants 
their  fupport.  The  misfortune  is,  that,  though  conftitutional 
points  may  be  willingly  ceded  by  a  king,  whofe  title  is  not 
eftablifhed,  the  civil  war  (that  moft  dreadful  of  national  cala- 
mities) occafioned  by  the  throne  being  difputed,  makes  us  forget 
the  benefits  which  arofe  from  the  feuds  and  contefts  occafioned  by 
the  ufurpation. 

Grafton  [p]  indeed  afferts,  that  Henry  raifed  fupplies  without  the 
intervention  of  the  commons,  and  that  he  likewife  interfered  in  the 
election  of  members  of  parliament :  I  do  not  find  the  leaft  traces  of 
this  in  the  laws  themfelves  ;  and,  on  the  contrary,  by  the  15th 
chapter  of  the  feventh  of  Henry  the  Fourth,  provilion  is  made 
for  the  more  free  election  of  the  knights  of  the  mire,  who  were 
before  this,  in  effect,  chofen  by  the  fheriff  [q~\,  who  was  the  king's 
officer. 

To  fix  the  merit  of  this  king  as  a  legiflator,  he  had  the  fpirit  to 
infift  upon  and  enforce  the  wife  ftatutes  of  Provifors  made  by 
Edward  the  Third,  and  that  by  expreffions,  which  one  could  hardly 
expect  to  find  in  the  ftatutes  of  a  country,  which  ftill  continued  to 

[0]  Pofthuma,  p.  28. 

[/>]  Grafton,  p.  22. 

\j]  See  the  preamble  to  5  Hen.  IV.  ch.  Yii. 

Rr  be 


3o6  OBSERVATIONS    k 

be  of  the  Roman-catholick  perfuafion  :  "  Sur  la  grevoufe  com- 
"  plainte  faite  a  noftre  Seigneur  le  Roi,  par  fa  commune  (en  ion 
«'  parlement  tenus  a  le  fixieme  jour  d'O&obre,  Tan  de  fon  regne 
"  fifme)  del  horrible  malveife  et  damnable  cuftume  que  eft  intro- 
"  duce  de  novel  en  la  cour  de  Rome." 

Thefe  expreffions  are,  perhaps,  as  ftrong  as  can  be  found  in  any 
of  the  ftatutes  of  the  reign  of  Henry  the  Eighth. 
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STATUTES  MADE    AT    WESTMINSTER, 
i  Hen.  V.  A.  D.  1413. 

TH  E  firft  chapter  of  this  ftatute  regulates,  both  who  (hall  be 
chofen  reprefentatives  in  parliament,  and  who  (hall  be  the 
electors.  By  the  words  of  the  law  it  feems  to  be  a  neceilary  requi- 
fite,  that  both  the  one  and  the  other  mould  be  refident  in  the  county 
at  the  time  when  the  writ  of  fummohs  iffiies  (whatever  may  have 
been  the  parliamentary  expofition)  and  that  the  refidence  intended 
was  a  perfonal  refidence :  "  S'ils  ne  foient  refeaunt  dans  les  dites 
"  countees,  ou  ils  ferront  ifint  elus  le  jour  de  la  date  du  brief  de  fum- 
"  mohs,  que  les  elifours  des  che\Taliers  des  countees  foient  auffi  re- 
"  fcaunts  en  mefme  le  maniere."  The  fame  direction  is  repeated 
with  regard  to  -burgefies  [r]  ;  Sir  Edward  Coke,  accordingly,  in  the 
mort  notes  of  his  fpeeches  inferted  in  the  Journals  of  the  Houfe  of 
Commons,  exnrefly  fays,  that  the  meaning  of  this  ftatute  is,  that  the 
perfon  chofen  fhould  be  well  known  to  the  electors  [j]. 

The  3d  chapter  is  the  firft  law  which  relates  to  the  offence  of 
forgerv,  which  it  punifhes  by  fatisfacticn  to  the  party  injured,  and 
likewife  a  fine  to  the  king.  The  expreffions  ufed  in  this  branch  of 
the  ftatute  are  remarkable  :  "  Diveifes  nialveis  perfones,  aucunes  de 
"  leur  tete  demelhes,  et  aucunes  par  faux  confpiracie  ct  covyne,  fub- 
"  tilement  imaginent,  ct  forgent  de  novel  diverfes  faux  faits  et  muni- 
"  ments,  et  les  fount  pronouncer,  publier,  et  lire,  pour  enveogler  et 
l'  chaunger  les  cceurs  des  boris  gents  du  pays,  et  pour  troubler  les  pof- 
"JeJJiom  et  title  des  dites  lieges."     From  which  it  mould  feem,  that 

[/•]  By  an  Iriih  ftatute  of  Henry  the  Seventh,  no  one  is  to  have  an  office 
in  any  town  where  he  is  not  refident.     Cox's  Hiftory  of  Ireland,  p.  1 

[V]  Whitelock  likewife  gives  it  zz  his  opinion,  rhat  refeancy  is  neceffary 
in  the  ele&ors  by  the  words  of  this  ftatute,  though  he  admits  that  it  hath 
of  later  times  been  connived  at.  Comm>.  Pari.  Writ,  vol.  i,  p.  496.  He 
likewife  mentions  a  doubt  whether  the  candidate  can  be  chofen,  but  by 
thoie  who  were  prefent  at  the  proclamation  of  the  writ.     Vol.  ii.  p.  25. 

R  r  2  forgeries, 
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forgeries,  at  this  time,  were  not  fo  much  intended  to  gain  poffemon, 
as  to  give  difquiet  and  anxiety  to  their  neighbours.  The  diffeniions 
and  civil  wars  occafioned  many  extraordinary  inftances  of  malice ; 
another  proof  of  which  appears  by  a  ftatute  of  the  feventh  year  of 
this  king,  which  recites,  that  there  had  been  many  indictments,  lay- 
ing the  fad  to  be  committed  in  places  which  were  not  to  be  found  in 
the  county,  and  merely  to  harrafs  and  give  anxiety  to  thofe  againft 
whom  fuch  malicious  indictments  were  preferred^ 

The  5th  chapter  is  the  known  Statute  of  Additions,  from  which 
it  fhould  feem,  that  the  people  of  this  country  had  greatly  increafed, 
fo  as  to  make  diftinclions  neceffary.  Fuller,  in  his  Englifh  Worthies, 
afferts,  that  thefe  diftinclions  were  not  ufed,  but  in  law  procefs,  till 
the  latter  end  of  the  reign  of  Henry  the  Sixth,  and  that  John  Golope 
was  the  firft  perfon  who  aflumed  the  title  of  Efquire  [t].  He  like- 
wifes  fuppofes,  that  the  rebellion  of  Jack  Straw,  and  Wat  Tyler, 
made  the  Englifh  gentry  defirous  of  diftinguifhing  themfelves  from 
fuch  contemptible  levellers  and  rabble. 

The  6th  chapter  enafts,  that  no  Welfhman  mall  take  revenge 
againft  thofe  Englifhmen,  who  purfued  their  friends  and  relations  in 
the  late  rebellion ;  and,  particularly,  that  they  fhall  not  imprifon 
the  Englifh,  till  they  have  proved  (by  what  the  ftatute  ftyles  an 
AjfachJ  that  they  were  not  guilty  of  killing,  or  wounding,  the  re- 
lations and  friends  of  a  Welfhman.  The  law  is,  in  itfelf,  of  a  very 
fingular  nature ;  the  term  affach  is  rendered  in  Rrichards's  Dictionary 
(where  it  is  fpelt  afacbj  by  the  word  oath  ;  I  cannot,  however,  find 
it  either  in  Dr.  Davis's  Dictionary,  or  the  Gloffary  to  the  laws  of 
Hoel  Ddha.  The  ftatute  itfelf  afterwards  explains  the  word,  agree- 
able to  the  fignification  in  Prichards,  to  be,  s'excufer  de  la  mort  far 
le  ferment  de  ccc  hommes ;  and  it  could  hardly  be  expeCted,  that  an 
Engliihman,  in  a  Welfh  prifon,  could  ever  procure  fuch  a  number  of 
Compurgators.     The  number,   indeed,  of  fuch  Compurgators,  in 

[f\  We  find,  however,  that  by  a  ftatute  of  the  preceding  reign,  one 
Cheddar  is  ftyled  Ecuyer. 

many 
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many  of  the  ancient  laws  [«],  both  in  Lindenbrogue  and  Ba'uzius, 
muft  make  the  defence  impoffible,  even  to  a  native  of  the  country,  if 
we  do  not  fuppofe  that  perhaps  thirty  only  fwore  to  the  innocence  of 
the  perfon  acculcd,  and  the  other  two  hundred  and  feventy  to  fupport 
the  teftimony  and  credit  of  thefe  thirty. 

The  6th  chapter  directs,  that  the  revenues  of  Calais  {hall  be  em- 
ployed in  the  maintenance  of  it,  I  have  already  had  occasion  to 
obferve  upon  the  increafing  expence  of  the  fortifications  of  this  place ; 
and  by  a  manufcript  which  I  have  before  mentioned  (to  be  an  account 
of  the  lalaries  of  different  officers  in  the  firft  year  of  Queen  Mary) 
the  falaries  of  the  governor  and  officers  of  the  garrifon  amounted  to 
four  thoufand  and  thirty-fix  pounds  fix  millings  and  four-pence  ;  at 
the  fame  time  that  the  expences  of  the  queen's  houfhold,  was  only 
fifteen  thoufand  feven  hundred  and  fixty-feven  pounds  five  fhillings. 

[/<]  "  Vulgus  in  Suecia  valde  procinftum  eft  ad  compurgationis  jura- 
•  mentura."    Loccenii  Leg.  Provinc, 
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STATUTES    MADE    AT    LEICESTER, 

2  Hen.  V.  A.  D.  1414. 

'"""IT  ^  H  E  7th  chapter  of  this  law  againft  the  hereticks,  called 
M  Lollards,  was  but  too  fufficiently  proniulged  in  the  fame 
year,  by  the  execution  of  nine  and  thirty  hereticks  [10],  and  a- 
mongft  the  reft  the  famous  Sir  John  Oldcaftle.  The  tenets  of  this 
IcA  were  (it  is  believed)  nearly  the  fame  with  thofe  of  Wycliff'y 
and  when  one  enthufiaft  is  followed  by  multitudes  \x\  fome  of  the 
new  converts  generally  fet  up  for  themfelves,  with,  perhaps,  fome 
very  trifling  and  immaterial  deviation  from  the  firft  fanatic,  but 
which,  however,  immortalizes  them  in  the  difputes  of  polemical 
divinity  \y\.  Sir  Henry  Spelman  gives  us  the  following  account 
of  the  origin  of  this  word.  "  Lollardorum  nomen  exortum  eft  in 
"  Anglia,  fub  excefiu  Edwardi  tertii.  Diclos  opinatur  com- 
"  monachus  Sti.  Augujlini  Cantuar.  a  /olio,  quod,  ficut  lolium, 
"  (inquit,  fegetes  Domini  infkerent.  In  fententiam  ejus  abiit 
"  Lyndewodus,  fed  perperam  uterque.  Trithemius  enim  in  Chronico 
"  oftendit,  eos  a  Gualthero  Lollard  Germano  quodam,  qui  floruit 
"  circa  annum  Domini  13 15,  originem  duxifle  [z]." 

[yy~\  Polychronicon. 

[V]  I    would  not  by  this  be  underflood  to  refleft  upon  the  memory  of 
Wycllff,  which  deferves  to  be  venerated  by  every  good  proteitant. 
!  VJ~\  Some  of  thefe  feels  went  fo  far  as  to  difpute  the   principal  tenets 

\  of  Chriltianity,  as  appears  by  the  old  verfes, 

"  Wit  hath  wonder,  and  reafon  cannot  lean, 
"  How  a  moder  is  mayd,  and  God  is  man ;" 
which  are  faid  to  have  been  made  by  one  Peacock  in  the  following  reign. 
The  anhver  given  by  the  orthodox  was, 

"  Leve  reafon,  beleve  the  wonder, 
"  Belt i"  hath  mailer,  and  reafon  is  under." 
[V]  I  have  been    informed,   that  Mojheim,  in   his  F.cclefiaftica!  Hiftory, 
denies  that  any  fuch  etymology  of  the  word  Lollard  is  to  be  found   in 

3  It 
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It  is  part  of  the  directions  of  this  ftatute  that  certain  officers,  and 
amongft  the  reft  the  £heriff,  mall  fvvear  that  they  will  execute  the 
law  again  ft  Lollards;  and  Sir  Edward  C:ke,  when  he  was  : 
(heriffof  Buckinghamfhire,  objected  to  that  part  of  the  o.i  h,  which 
obliged  him  to  profecute  Lollards,  hying,  he  did  not  know  what 
the  term  meant  [a~\. 

Sir  John  Oldcaltle,  who  was  profecuted  en  this  ftatutr,  appealed 
to  the  king  as  fiupreme  head  of  the  church,  which  he  declined  j 
and  Grafton  [//],  who  mentions  this  circuinftance,  at  the  feme  tiina 
informs  us,  that  the  preceding  year  this  feet  had  increafed  to  fuch 
a  degree,  that  an  aft  of  parliament  was  intended  to  fupprefs  ail  re- 
ligious houfes,  but  that  it  was  dropped  on  account  of  the  French 
war.  Thefe  two  fundamental  articles  of  refcrma.ien  were  r.cr, 
therefore,  altogether  new  ideas,  in  the  reign  of  Henry  the  Eighth, 

Thofe  who  may  have  euriofity  to  fearch  for  more  particulars 
with  regard  to  the  firft  profecutions  on  this  ftatute,  may  confult 
Elmham's  life  of  Henry  the  Fifth,  published  by  Hearne,  and  like- 
wife  Baile's  account  of  Sir  John  Oldcaftle,  as  well  as  molt  of  the 
Chroniclers  of  the  time  ;  who,  being  generally  monks,  are  exeef- 
fively  lavilh  in  their  praifes  of  it.  Henry  the  Fifth,  himfelf,  might, 
in  his  younger  days,  have  been  inclined  to  libertinifm  ;  but  one 
need  only  read  his  will  in  Rymer,  made  in  the  third  year  of  his 
reign,  to  fee  that  he  was  now  become  exceffively  devout,  and  that 
he  might  be  inclined  to  fupport  the  clergy  in  this  Statute  of  per- 
fecution. 

I  do  not  find  any  more  ftatutes  of  this  king  which  require  any 
explanation  :  his  reign  was  fo  fhort,  and  fo  much  of  it  taken  up, 

Trithemius  ;  he,  on  the  contrary,  derives  it  from  the  German  word  fallen, 
or  lollen,  which  fignifies  to  fing  in  a  low  voice,  and  the  common  termination 
hard,  with  which  many  of  the  old  German  words  are  faid  to  end.  I  haw- 
never  feen  this  Ecclefiaftical  Hiftory  of  Mojhelm,  hut  can  venture  to  infert 
this  remark,  from  the  learning  and  accuracy  of  the  perfon  from  whom  I 
have  received  it,  fince  the  former  edition. 

[a]  Fuller's  Worthies,  p.  141. 

\b~\  In  his  Chronicle,  p.  35. 

either 
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either  in  preparations  for  war,  or  actual  campaigns,  that  much  is 
not  to  be  expected  from  him  as  a  legiflator.  The  laurels  which  he 
acquired  are  well  known  ;  but  he  hath  left  us,  in  a  preamble  to  one 
of  his  ftatutes  [c],  moft  irrefragable  proof,  that  they  were  not  ob- 
tained but  at  the  deareft  price,  the  depopulation  of  the  country. 
The  king  is  permitted  to  appoint  lheriffs  for  four  years  by  this  fta- 
tute,  becaufe  it  is  recited,  "  that  by  wars  and  pejlilence  there  are  not 
"  a  Sufficient  number  remaining,  in  the  different  counties,  to  dif charge 
"  this  office  from  year  to  year.  I  have  before  taken  notice  of  the 
ftatute  againft  the  Lollards  ;  and  the  number  of  executions,  which 
he  feems  to  have  at  leaft  permitted,  if  not  promoted,  mould  be 
remembered  by  every  friend  to  civil  and  religious  liberty,  as  long  as 
the  battle  of  Agincourt \ 

\f\  9  Henry  V.  chap.  v. 
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STATUTES  MADE  AT  WESTMINSTER, 
i  Hen.  VI.  A.  D.  1422. 

TH  E  firft  chapter  of  the  firft  ftatute  of  this  minor  king  em- 
powers his  council  to  appoint  in  what  places  money  fhall  be 
coined ;  which  I  mould  not  have  obferved  upon,  did  it  not  afford 
an  argument,  that,  though  a  minor  king  is  faid  to  be  invefted  with 
the  complete  regal  authority,  yet  the  interpofition  of  the  privy 
council  is  hereby  immediately  made,  neceffary  to  the  carrying  into 
execution,  what  is  on  all  hands  confeffed  to  be,  perhaps,  the  moll 
undoubted  of  royal  prerogatives. 

The  3d  chapter  directs,  that,  on  account  of  the  murders,  rapes, 
robberies,  and  other  felonies,  committed  in  different  counties  of 
England  by  Irirtimen,  referring  to  the  univerfity  of  Oxford,  all 
natives  of  that  country  fhall  be  obliged  to  leave  England  within  a 
month,  under  pain  of  forfeitures  and  imprifonment,  except  gra- 
duates in  the  univerfity  [d],  beneficed  clergymen;,  and  lawyers ;  and 
that  even  thefe  graduates  in  the  univerfity  (though  permitted  to 
continue)  fhould  not  be  capable  of  being  chofen  principal  or  head 
of  any  houfe  or  hall.  The  fe verity  of  this  law  is  not,  indeed, 
equal  to  the  rigour  of  thofe  againft  the  _Welfh  in  the  preceding 
reign  ;  but  the  Irifh  had  not  (as  far  as  I  can  find  by  their  hifto- 
rians  [e])  been  guilty  of  any  rebellion  or  infurreftion  in  their  own 
country,  and  furely  fome  riots  in  the  neighbourhood  of  Oxford 
might  have  been  punifhed  in  the  common  courie  of  proceeding 
againft  malefactors,  without  banifhing  a  whole  nation,  which  was 
now  incorporated  with  England.  The  ftatute  of  the  lit  of  Henry 
the  Fifth,  which  likewife  directs  the  Irifh  to  repair  to  their  homes, 
gives  a  more   humane  reafon  for  the  injunction,  viz.    "  That  their 

[</]  En  les  efcoles,  in  the  original. 

[f\  They  do  not  even  take  notice  of  this  ftatute,  or  the  firft  of  Henry 
.  the  Fifth,  againft  the  IriQi. 

S  s  "  own 
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"  own   country  was  depopulated  by  the  great  refort  of  the  Irijlj  to 

"  England" 

The  5th  chapter  ena£b,that  a  third  part  of  the  booty  (taken  during 
the  wars)  fhall  be  allowed  at  the  Exchequer  to  the  late  king's 
officers ;  and  one  part  of  the  booty  is  recited  to  be  the  ranfome  of 
prifoners  ;  the  remaining  two-thirds  are  to  be  paid  to  the  crown. 
War  is  now  carried  on  upon  a  fo  much  more  liberal  and  humane 
footing,  that  fuch  a  diftribution  of  the  booty,  and  arifing  from  fuch 
articles,  may  rather  furprife  a  reader  of  thefe  times.  I  remember, 
however,  to  have  feen  in  Leland' s  Colleclanea,  two  or  three  dif- 
ferent accounts  of  great  houfes  and  caftles  being  built  out  of  the 
price  of  a  prifoner's  ranfome  ;  and,  if  my  memory  does  not  fail  me, 
Leland  mentions  Sudely  cajlle  [f],  in  Gloucefterfhire,  having  been 
moft  fumptuoufiy  completed  out  of  the  ranfome  of  a  French 
knight :  there  is  likewife  a  record  in  Rymer,  by  which  it  appears, 
that  Henry  the  Fourth  paid  ten  thoufand  marks  to  Owen  Glen- 
dower,  for  the  ranfome  of  Lord  Grey  of  Ruthin  [g].  An  old  French 

LVD  T'ie  w'ndows  of  this  caftle  are  faid  by  Leland,  to  have  been  glazed 
with  beryl. 

[&]  Gwen  Glendower  married  the  daughter  of  this  Lord  Grey  of  Ruthin 
For  his  firft  wife,  and  obliged  the  father  to  give  his  confent  whilft  he  was 
his  priioner.  S'e.  Palaye,  in  his  differtations  on  the  ancient  Chivalry,  gives 
;:ii  account  of  a  French  knight  (whofe  name  was  Du  Guefclin)  being  taken 
prifoner  in  the  battle  of  Poi<ftiers,  and  who  fixed  his  own  ranfome  at  a  very 
high  price.  Upon  the  prince  of  Wales's  expreiling  doubts,  whether  he 
•wo\ild  be  able  to  raife  fuch  a  fum,  Du  Guefclin  anfwered,  that  he  firft 
depended  upon  the  kings  of  France  and  Caftile,  and,  if  they  would  not  pay 
the  ranfome,  he  had  at  leaft  a  hundred  friends  who  would  fell  their  eftates, 
and  that  every  woman  in  France  would  fpin  for  his  deliverance:  this  pri- 
foner, notwithstanding,  is  faid  to  have  been  more  than  commonly  deformed. 
TVIontluc  (in  his  Commentaries)  fpeaks  thus  likewife  of  the  ranfome  which 
be  expe&ed  from  Marco  Antonio,  a  Roman  knight :  "  II  me  va  en  l'cntende- 
"  ment,  que  facilement  je  prendrois  prifonnier  ce  feigneur,  et  que  tije  le 
"  pouvois  attraper,  fetois  riche  a  jamais.  Car  pour  1c  moins,  j'en  aurois 
"  quatre  vingt  mille  ecusde  rancon,  qui  eftoit  fon  revenue d'un  an,  ettCeJloit 
"pas  trop."     From  this  it  appears,   that  there  were  fettled  terms,  upon 

Chronicle, 
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Chronicle,  printed  at  Paris  in  1508,  and  which  gives  the  mod 
complete  account  of  what  is  called  the  fabulous  part  of  the  Englifn 
hiftory  that  I  have  happened  to  meet  with,  fpeaks  thus  of  the  great 
preffing  of  the  Englilh  to  make  king  John  of  France  their  prifoner 
at  the  battle  of  Poiffiers,  who  was  confidered  as  the  10,000  1.  prize 
in  the  lottery.  "  Car  chacun  difoit,  jc  lay  prins ;  et  certes  il y 
"  avoit  grand  preje,  et  a  grant  peine  pouvoit  aller." 

As  we  find  by  this  ftatute,  that  the  crown  referved  two-thirds  of 
the  booty,  and  even  the  ranfome  of  the  prifoners,  it  may  be  fuppofed 
that  in  an  Havannah  expedition,  the  whole  would  hardly  have 
been  left  in  the  difpoial  of  the  conquerors  \_h\. 

which  the  captor  and  prifoner  treated ;  and  that  thefe  terms  were  generally- 
agreed  upon,  at  the  rate  of  a  year's  income,  qui  rCeftoit  pas  trap. 

[/>]  It  appears  by  Joinville's  Life  of  St.  Lewis,  that  the  king  of  France 
was  entitled  to  a  third  of  the  plunder  from  the  Saracens,  and  the  pilgrims, 
and  army  to  the  remaining  part  of  the  booty. 
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STATUTES   MADE  AT  WESTMINSTER, 

3  Hen.  VI.  A.  D.  1424. 


1 


^  II  E  fecond  chapter  of  this  ftatute  hath  a  very  extraordinary 
preamble,  viz.  that  great  numbers  of  fheep,  with  their  fleeces 
on  their  back,  and  ready  for  (hearing,  were  carried  out  of  the  king- 
dom into  Flanders,  and  other  parts  abroad,  to  the  great  decreafe  of 
the  cuftoms,  and  the  impoverishment  of  the  kingdom.  I  can 
fcarcely  fuppofe  (notwithftanding  this  preamble)  that  it  would  an- 
iwer  to  carry  fheep  out  of  the  kingdom  merely  to  (hear  them  and 
fell  the  wool  ;  and  I  fhould  therefore  conceive,  that  this  was  a 
practice,  which  only  exifted  in  the  imagination  of  the  perfon  who 
drew  the  act,  and  that  no  fuch  allegation  could  poffibly  have  been 
proved,  before  a  committee  of  parliament.  It  is  frequently  faid, 
indeed,  that  a  preamble  to  a  ftatute  is  the  beft  key  to  its  conftruction  ; 
it  often,  however,  recites,  that  which  was  not  the  real  occafion  of 
the  law  [?'],  when,  perhaps,  the  propofer  had  very  different  views 
in  contemplation.  The  raoft  common  recital  for  the  introduction 
of  sny  new  regulation,  is  to  fet  forth,  that  doubts  have  arifen  at 
common  law,  which  doubts,  frequently,  never  exifted,  and  fuch  pre- 
ambles have,  therefore,  much  weakened  the  force  of  the  common 
law,  in  many  different  inftances. 

The  1 2th  chapter,  of  the  18th  of  this  king,  furnifhes  us  with  a 
proof  of  this,  as  well  as  many  other  ftatutes.  By  the  ninth  of 
Henry  the  fifth,  it  had  been  enacted,  that  malicious  indictments, 
luppofing  crimes  to  have  been  committed  in  certain  places  (where 
no  fuch  place  was  to  be  found  in  the  county)  fhould  be  utterly 
■\  oid.  This  ftatute,  by  exprefs  words,  was  only  to  continue  till 
the  next  parliament  after  the  return  of  that  king  from  France ; 

[/]  There  is  a  ftatute  of  Edward  the  Fourth,  the  preamble  of  which  re- 
cites, that  bad  feathers  in  beds  had  been  the  occafion  of  a  plague  :  feathers 
aie  never  imported  from  the  infected  countries. 

3  and 
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and  vet,  in  the  1 8th  year  of  his  fucceflbr,  it  is  recited  to  be  a  doubt* 
whether  the  ftatute  was  then  hi  force  "  par  opinion  de  afcuns  ejl 
"  expire,  par  opinion  des  afcuns  nient  expire."  I  would  not  from 
this  compare  the  preamble  of  a  ftatute,  to  the  preamble  of  a  patent 
of  nobility  ;  but  only  infinuate,  that  they  mould  not  be  implicitly 
believed  ;  nor  are  they  always  the  true  occafion  or  foundation  of 
the  law  to  which  they  are  prefixed. 

Not  only  the  preamble,  but  the  enacting  part  of  this  ftatute, 
feem  not  to  prove  any  great  wifdom  or  knowledge  in  the  legiflature 
of  the  times :  it  is  comparatively,  however,  a  better  law  than  a 
ftatute  of  Queen  Elizabeth  \k\  to  the  fame  purport,  which  makes  it 
even  felony  to  carry  (heep  out  of  the  kingdom  ;  whereas  the  ■ 
penalty,  by  this  law,  is  only  forfeiture  of  the  (heep.  Moft  regula- 
tions of  this  fort  will  always  be  found  ineffectual,  and  it  is  pro- 
vidential, that  one  country  fhould  want  the  product  of  another, 

"  Non  omnis  fert  omnia  tellus  j" 

and  thus  the  union  between  country  and  country  is  preferred,  by 
the  neceffity  of  mutual  ihtercourfe  and  commerce  [/]. 

The  5th  chapter  of  this  law  directs,  that  commiffions  may  be 
awarded  under  the  great  feal,  to  promote  the  navigation  of  the 
river  Lee,  from  Ware  in  Hertfordfhire,  till  it  is  loft  in  the  Thames, 
and  is  the  firft  inftance  of  a  parliamentary  provision  for  the  navi- 
gation of  an  inland  river.  I  fhould  imagine,  that  there  had  been 
very  great  lofles  by  floods,  at  this  time,  on  the  eftates  in  the  fen 
countries ;  as,  in  the  6th  year  of  this  king's  reign,  provifion  is  made 
for  general  commiffions  of  fewers  \m~\,  where  we  likewife  find  the 
form  of  the  firft  commiffion  of  this  kind,  which,  perhaps,  ever  if- 
iued.     It  is  directed  to  the  commiflioners  for  Lyndfey  hundred  in 

[i]  3  Eliz.  ch.  iii. 

f/J  *  yip  iXAa 

AXXov  J'QriXS  0£o'j  t'  iTTilrJix  (puree.        TllCOC. 
[;?;]  This  v.'ord  is  not  a  corruption  ofjfaoars,  as  fomc  have  fuppofed,  but 
means  a  fea-wear  or  mound  to  keep  off  the  fea  ;    Raftall  therefore,  in   his 
ion  of  the  Statutes,  generally  fpells  the  word  fewars.     See  the  title  of 
6  Hen.  VIII.  ch.  x.  as  alfo  other  in  fiances. 

Lincolnfhire ; 
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Lincolnfhire  ;  and,  amongft  fome  other  curious  particulars,  em- 
powers them  to  prefs  as  many  labourers  into  their  fervice  as  they 
ihould  think  neceffary. 

There  is  in  Riley's  Placita  Parliamentaria  [«]  a  law  of  this  year, 
which  is  not  printed  in  the  ftatute-book,  as  it  hath  expired,  toge- 
ther with  the  occafion  of  making  it,  unlefs  it  fhould  be  con- 
ftrued  to  be  a  general  provifion  againft  the  marriage  of  a  queen 
dowager,  without  the  king's  confent. 

"  Pet  it  l  ones  Parltamenti  de  anno  vi  regni  regis  Henr.  Jexft. 

"  As  toward  a  bille  conceyved  and  miniftred  unto  the  lordes 
"  fpirituel  and  temporel  in  this  parlement  to  be  made  for  a  ftatut, 
"  of  the  whiche  the  tenuer  here  followeth. 

"  Item  ordene,  foit  ftablye  per  auclorite  de  ceft  prefent  parlement 
**  pur  la  falvacion  de  lonur  des  trefnobles  Eftats  des  royns  Den- 
"  gleterre  pur  le  temps  eftants,  qe  nulle  homme,  de  queconque  eftat, 
"  degree  ou  condicion  quil  foit,  ne  face  contract  des  efpoufailles  ou 
"  matrimoigne  ne  foy  marie  a  quelque  Royne  Dengleterre  fanz 
*«  efpecial  licence  et  affent  du  roy  mefmes,  luy  efteant  des  ans  de 
"  difcrecion  ;  et  celuy  qui  ferra  le  contraire,  et  ent  foit  duement  con- 
*'  vie?,  forface  pur  terme  de  fa  vie  au  roy  toutz  fes  terres  et  tene- 
*'  ments  fibien  ceulx  qui  font  ou  ferront  en  fes  mayns  propres,  come 
"  ceulx  que  font  ou  ferront  es  mayns  daultres  a  fon  oeps,  et  auffi 
"  tous  fes  biens  et  chateaux  en  quelconques  mains  quilz  foient, 
"  confiderez  qe  par  la  defparagement  du  royne  leftat  et  lonur  du  roy 
"  ferroient  trefgrandement  emblemiz,  et  dorra  le  greindre  confort  et 
"  example  as  autres  Dames  deftat  queux  font  del  fang  roial  pur  le 
"  plus  lecrierment  defparager,  We  Herry  Archbilhop  of  Canterbury, 
"  John  Archtb.  of  York,  William  Bifhop  of  London,  the  Bifhop 
"  of  Ely,  John  Bifhop  of  Rouchefter,  John  Bifhop  of  Bath,  Will. 
"  Bifhop  of  Norwiche,  Richard  Abbot  of  Weftmynftre,  Nicol 
"  Abbot  of  Glaltingburv,  William  Abbot  of  Sejoit  Maries  of  York, 
"  and  Nicol  Abbot  of  Hyde,  gife  oure  afient  thus  and  never  other- 
"  wife,  that  is  to  fay,  as  fdrforthe  as  the  faid  bille  is  not  ageins  the 

«  law 
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«  law  of  God  and  of  his  chirchc,  but  ftandcth  therevvithe,  and 
"  enporteth  no  dedly  fynne.  Requiring  this  to  be  enacted  in  the 
"  parliament  rolle." 

Dorfo. 

"  Soit  enacle  en  maner  come  tielx  proteftacions  et  condicions  ont 
"  efte  enattez  devant  ces  heures." 

It  is  a  very  extraordinary  declaration,  that  the  queen-mother 
mall  not  marry  without  the  confent  of  the  infant  king,  who  was 
now  but  four  years  of  age  ;  and  if  it  is  contended,  that  the  <c  du 
"  confent  du  roy  (lny  ejlant  des  ans  de  difcreciori'' )  means,  that  his 
confent  was  not  neceflary  till  he  was  of  fuch  age  :  the  anfwer  is, 
that  this  conftru&ion  would  have  made  the  aft  entirely  nugatory, 
as  it  could  not  take  efFect  till  twelve  years  afterwards,  when  queen 
Katharine  muft  probably  have  dropt  all  thoughts  of  marriage  :  and 
Grafton  [o]  informs  us,  that  Owen  Tudor,  after  the  queen's  death, 
was  committed  to  the  Tower  upon  this  ftatute,  from  which  he  made 
his  efcape,  either  by  the  negligence  or  connivance  of  the  conftable. 

[o~\  Chronic,  p.  1 34.  Jenkins,  in  his  Centuries,  likewife  takes  notice  of 
this  law. 
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STATUTES  MADE  AT  WESTMINSTER, 

8  Hen.  VI.  A.  D.  1429. 

IN  the  introduction  to  the  ft  atutes  of  this  year  (which  confift  of 
no  lefs  than  eight-and-twenty  chapters),  Henry  the  Sixth  is  for 
the  firft  time  ftyled  ChriJliaji'iJJimus  Dominus  Nojler ;  which  title 
he  had  probably  affumed  as  king  of  France. 

.  The  2d  chapter  is  of  a  very  Angular  nature,  as  it  is  made  to  en- 
force a  regulation  of  trade  made  by  another  country.  Chrijliem, 
king  of  Denmark  [  p]  (who  was  uncle  to  Henry  the  Sixth)  had 
iffued  a  proclamation,  that  no  foreigner  mould  carry  any  kind  of 
merchandize  to  any  of  his  ports  on  the  coaft  of  Norway,  except 
the  port  of  Northbarn  [q],  and  this  ftatute  directs  all  Englifhmen  to 
obferve  this  regulation  under  penalty  of  forfeiting  their  goods. 
The  trade  between  England  and  Denmark,  at  this  time,  confifted 
chiefly  in  the  exchange  of  wool  for  fifh,  or  rather,  indeed,  in  our 
lifhing  on  their  coafts  [r] ;  for  we  find,  by  a  ftatute  made  two 
years  after  this,  that  the  Danes  having  feized  the  cargoes  of  fome 
mips  belonging  to  merchants  of  York,  and  Kingfton  upon  Hull,  it 
is  complained,  that  no  Danes  or  Norwegians  ever  come  into  this  ifland 

[_f\  It  is  very  remarkable  that  there  hath  never  been  a  war  between 
the  Englifh  and  the  Danes  fmce  their  invafion  in  the  time  of  the  Saxon 
government ;  and  they  are  the  only  power  in  Europe  from  whom  we  have 
received  affiftance  at  home,  except  the  Dutch  and  German  troops  in  the 
war  of  1743.  The  affiftance  from  the  Danes,  which  I  would  allude  to, 
was  in  Ireland  under  king  William. 

M  I  fuppofe  Northbam  is  the  fame  with  Bergen  :  there  is  a  town  called 
Bergen  on  the  ifland  of  Ritgen,  off  the  coaft  of  Pemerania ;  and  therefore 
Bergen  (in  Norway)  feems  to  be  properly  called  North  Bergen,  to  diftinguifh, 
it  from  Bergen  in  the  Baltick.  It  appears  by  Anderfon's  hi  (lory  of  Com- 
merce, that  there  was  anciently  a  coniiderable  herring  fifhery  in  the  Baltick, 
and  particularly  near  Ritgen. 

[>]  By  an  Irifli  ftatute  of  the  feventh  of  Edward  the  Fourth,  foreigners 
are  not  permitted  to  fifh  off  the  coaft  of  Ireland. 

.  upon 
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upon  whom  they  can  make  reprifals  [/].  The  remedy  given  by 
the  legislature  is,  that  the  complainants  (hall  be  entitled  to  letters 
of  privy  Seal,  and,  if  Satisfaction  is  not  made,  that  the  king  will 
then  provide  one. 

There  is  a  proclamation  in  Rymer's  Fcedera,  which  iffued  in  the 
third  year  of  Henry  the  Fifth,  and  which  relates  to  this  Sifhery  on 
the  coaft  of  Norway  and  Iceland  :  "  Rex  vicecomitibus  Londonitc 
"  falutem  —  Proclamari  faciatis,  quod  nullus  ligeus  nofier  ufque  ad 
"  finem  unius  anni  proxime  jam  venturi,  ad  partes  infularcs  regnorum 
"  Daniae  &  Norwegian,  przefertim  ad  infulam  de  Iceland,  pifcandi 
"  cauSa,  feu  aliis  de  caufis,  in  prejudicium  regis  regnorum  irtorum, 
"  accedere  prefumat  alitor  quam  fieri  antiquitiis  Sblebat".  It  may 
be  difficult,  at  this  diftance  of  time,  to  know  what  kind  of  fifherv 
was  carried  on  by  the  Englifh  on  thefe  coafts.  As  for  the  whale 
fifhery,  it  is  much  doubted  whether  this  was  known  unlefs  it  is 
inferred  from  the  direction  of  this  proclamation  not  to  fiSh  on  the 
coaft  of  Iceland.  I  Should  rather  fuppofe  indeed,  that  the  whales, 
fo  far  back  as  the  beginning  of  the  fifteenth  century,  were  not  to 
be  taken  or  found  in  the  extreme  northern  latitudes,  in  which  they 
are  fifhed  for  at  prefent.  I  have  already  had  occafion  to  obServe, 
that  the  northern  parts  of  Europe  have  gradually  become  warmer  \_t~\ 
than  they  were  in  the  time  of  the  Romans -,  and  I  Should  not 
think  it  improbable,  that  the  feas  in  the  high  northern  latitudes  were 
at  this  time  fo  frozen  as  to  be  incapable  of  navigation.  This  con- 
jecture is  founded  upon  Something  more  Strong  than  arguments  of 
Speculation.     We  hear  eternally,   in  the  old  law  books,   of  the 

Qr]  This  Shews,  that  by  the  Law  of  Nations  (as  then  understood)  there 
was  a  very  fummary  method  of  receiving  juftice. 

[t~\  It  is  obferved,  in  the  Philofophical  Tranfa&ions  (for  the  year  1676), 
that  both  America  and  Iceland  were,  within  the  lad  thirty  years,  become 
confiderably  warmer.  The  mildnefs  in  America  is,  at  the  lame  time,  at- 
tributed to  the  common  caufe  of  the  woods  having  been  thinned;  and  it 
is  extraordinary,  that  the  fame  reafon  Should  not  have  been  given  for  the 
change  of  climate  in  Ireland,  as  Oliver  Cromwell  cut  down  all  their  princi- 
pal woods. 

T  t  king's 
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king's  prerogative  in  royal  fifh ;  which,  therefore,  muft  have  made 
a  confiderable  branch  of  the  revenue  [u] ;  and  Juvenal  fpeaks  of 
the  Balcena  Britannica,  as  we  would  at  prefent  of  a  Greenland 
whale.  It  is  well  known,  that  fuch  fifh  is  fcarcely  ever  feen  at 
prefent  on  our  coafts ;  which,  therefore,  feem  to  have  left  our  feas 
(as  being  too  warm)  for  the  more  northern  fea,  where  they  find 
a  climate  more  fuited  to  their  wants  and  feelings.  The  cultivation 
of  North  America  hath,  in  the  fame  manner,  rendered  their  climate 
more  mild  than  it  was ;  and  we  find  that  within  thefe  few  years 
great  numbers  of  the  fpermaceti  whales  are  caught  in  the  Gulph  of 
St.  Lawrence,  which  before  that  was  probably  too  cold  for  them. 

[V]  I  apprehend  that  the  cuftom  of  fending  a  prefent  (as  it  is  JiyUd)  to 
the  king,  of  the  flurgeon  caught  in  the  Thames,  arifes  from  this  ancient  pre- 
rogative of  the  crown  5  as  fturgeon  is  one  of  the  Royal  Fijb> 
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STATUTES  MADE  AT  WESTMINSTER, 

15  Hen.  VI.  A.  D.  1436. 

TH  E  firft  chapter  of  this  law  recites,  that  the  court  of  the 
fteward  and  marfhal  of  the  houfhold  (now  commonly  called 
the  Marjlialfea  Court)  had,  by  a  fiction  in  the  pleadings,  fuppofed 
the  plaintiff  or  defendant  to  belong  to  the  king's  houfliold,  who  in 
reality  had  no  fuch  office,  and  by  that  means  had  improperly  in- 
creafed  their  jurifdiction  :  the  ftatute,  therefore,  directs,  that  proof 
may  be  admitted  againft  this  allegation  in  the  pleading,  and  by 
that  means  the  fuits  are  confined  to  thofe  parties  only,  who  are  the 
proper  objects  of  the  jurifdiction  of  the  court.  This  feems  to  be  a 
very  wife  provifion  of  the  legitlature,  as  all  fuch  fictions  derogate 
from  the  proper  weight  and  dignity  in  the  proceedings  of  a  court 
of  juftice.  Ufe  may,  in  fome  meafure,  have  taken  away  from  the 
ridicule  of  the  fiction  of  a  quo  minus  in  the  Exchequer,  as  well  as 
other  fictions ;  but  the  nature  of  them  cannot  be  thoroughly  altered 
fo  as  to  make  that  proper,  which,  in  its  commencement,  was  a 
ridiculous  and  falfe  furmife. 

The  2d  chapter  defer ves  only  to  be  taken  notice  of,  as  it  is  the 
firft  permiifion  to  export  corn  to  be  found  in  the  ftatute-book  [w]. 
Agriculture  muft  now  have  been  greatly  improved,  as  appears  by 
Fortefcue's  defcription  of  England  [*•],  which  he  fays  is  a  well- 
peopled  (I  had  almoit  laid  paradife  of  a  country)  whilft  he  reprefents 
France  to  be  an  uncultivated  defart.  He  might  have,  indeed,  fome 
national  prejudices ;  but  he  had  certainly  great  opportunities  of 

[w]  The  words  of  the  ftatute  are,  "  Item  pur  ceo  que  null  homrae  pcet 
"  carier  blees  hors  du  royaume  fans  licence  del  roy,  per  caufe  de  quel 
"  fermours  ne  poent  vendre  leurs  blees  frnon  a  baes  prife,  a  grand  damage 
"  de  tout  le  royaume."  The  good  policy  of  this  ftatute,  with  the  audition 
of  the  bounty  upon  exportation,  hath  made  England  the  granary  of  the 
world. 

t*j  In  his  treatife  De  Laudibus  Angliae. 

T  t  2  comparing 
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comparing  the  two  kingdoms  as  he  was  fo  long  abroad  with  the 

fon  of  Henry  the  Sixth. 

The  4th  chapter  directs,  that  no  one  fhall  fue  a  fubpoena  cut  of  the 
Court  of  Chancery,  without  finding  proper  fecurity,  as  this  practice 
is  recited  to  be  "  en  fubverfion  et  impediment  del  common  ley".. 
The  civil  wars,  during  the  reign  of  Henry  the  Fourth,  muft  have 
greatly  increafed  feoffments  to  fecret  ufes  and  trufts  [y]  which  the 
courts  of  common  law  either  could  not  reach,  or  were  unwilling  to 
extend  their  jurifdiction  to  :  this  muft  have  greatly  encreafed  the 
bufinefs  of  the  court  of  Equity  [2]  whofe  wings  it  was  therefore 
neceflary  to  clip.  The  inconvenience  to  the  fubjeft  arofe  not  only 
from  the  proceedings  being  more  expenfive  and  dilatory  than  by 
the  common  law,  but  likewife  from  the  inexperience  and  ignorance 
of  the  judge  of  the  court,  whofe  office  was  rather  the  office  of  a 
fecretary  of  ftate,  than  the  prefident  of  a  court  of  juftice»  The 
firft  perfon  in  veiled  with  this  high  office,  who  was  properly 
qualified  by  a  legal  education,  was  Sir  Thomas  More  [aj. 

Notwithstanding  this  firft  precedent,  we  find  that  queen  Elizabeth 
gave  the  great  feal  to  her  vice-chamberlain,  Sir  Chriftoper  Hatton, 
without  any  notice  being  taken,  by  the  hiftorians  of  the  time,  of 
the  impropriety  of  this  appointment  [/■].     In   the  reign  of  James 

\_y]  There  is  an  Irifli  flatute  againfl  thefe  fecret  enfeofments,  fo  early  as 
the  third  of  Edward  the  Second,  commonly  ftyled  the  Statutes  of  Kilkenny. 

[z~]  Williams  (in  his  Jus  appellandi)  afferts,  that  the  court  of  Equity 
in  the  Chancery  begun  in  this  reign  under  the  chancellorfhip  of  Henry 
Beaufort,  and  in  the  time  of  Philip  and  Mary  the  entry  was,  "  it  is  decreed 
"  by  the  Lord  Chancellor  and  the  whole  court"  p.  39  and  42.  The  rapid 
progrefs  and  increafe  of  bufinefs  in  this  court  is  amazing,  as  Sir  Edward 
Coke,  in  the  debates  of  the  Houfe  of  Commons  (during  the  feffion  of  162.0) 
afTerts,  that,  in  the  time  of  Henry  the  Sixth,  no  more  than  400  fubpoena's 
iflucd  out  of  the  Court  of  Chancery  ;  whereas,  in  the  reign  of  James  the 
Firft,  there  ufually  iflued  35,000,  vol.  i.  p.  227. 

[a~]  Roper,  in  his  Life  of  Sir  Thomas,  informs  us,  that  he  read  every 
bill  preferred  to  him,  and  often  flopped  any  further  proceedings. 

[//]  Mr.  Ravenfrroff,  m  the  fame  debates,  aliens,  that  there  never  was 
any  reference  to  a  mailer  in  Chancery,  till  Sir  Chrijlopher  Hatton  was  ap- 

thc 
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the  Firft,  Archbifliop  Williams  was  appointed  lord  keeper ;  and 
Hacket,  who  wrote  his  life,  lays,  that  he  diipatched  many  more 
caufes  than  his  prcdeeeffors  [c]  had  done  in  the  fame  time  ;  and  that 
the  court  had  really  a  great  deal  of  bufinefs  (whilit  he  was  lord 
keeper)  appears  by  this  moft  irrefragable  proof,  that  fourteen  or 
fifteen  ferjeants,  or  barrifters  of  great  eminence,  attended  the 
Chancery,  whilft  he  prefided  [</].  Notwithstanding  this  proof  of 
the  great  increafe  of  bufinefs  in  the  court  of  Equity,  there  is  not  a 
report  of  a  lingle  decifion  by  Lord  Bacon  ;  fome  few  indeed  (and 
thofe  important  ones)  by  lord  Nottingham  :  we  have  hardly  a  deter- 
mination of  confequence  by  the  great  lord  Somers  ;  and  though 
he  was  fucceeded  by  lawyers  of  ability  and  eminence,  yet  it  may  be 
faid,  that  we  owe  the  prefent  beneficial  and  rational  fyftem  of  equity 
to  the  peculiar  national  felicity  of  the  greateft  lawyer  and  ftatefman 
of  this  (or  perhaps  any  other)  country  having  prefided  in  this 
court,  near  twenty  years,  without  a  lingle  decree  having  been  re- 
verfed,  either  in  the  whole,  or  in  any  part  of  it :  an  infallibility, 
which  in  no  other  inftance  was 'ever  the  lot  of  humanity. 

pointed  to  that  office,  which  he  likewife  mentions  to  have  arifen  from  this 
chancellor's  ignorance  of  the  bufinefs,  which  was  to  come  before  him, 
p.  305.  There  was  alfo  (the  fame  feflion)  a  bill  propofcd,  that  there 
fhould  be  two  judges  of  the  coif  affejfors  to  the  Lord  Chancellor,  p.  352. 

\c~\  Sir  Nicholas  Bacon  and  Lord  Ellefmere. 

\d~\  Hackett's  Life  of  Archbifliop  Williams. 
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STATUTES  MADE    AT    WESTMINSTER, 
20  Hen.  VI.  A.  D.  1442. 

TH  E  9th  chapter  of  this  law  i  the  only  inftance  of  an  ex- 
planation of  any  part  of  Magna  Charta,  though  it  hath  been 
fo  repeatedly  confirmed  in  almoft  every  reign  fince  that  of  Henry 
the  Third.  It  recites  a  doubt,  whether  a  peerefe  was  to  be  con- 
sidered as  within  the  words  of  the  known  29th  chapter,  "  Nullus 
"  liber  homo  capiatur,  &c.  nifi  per  legale  judicium  parium  fuorum, 
"  aut  per  legem  terrae  [V]."  There  had  now  elapfed  two  hundred 
and  feven  years  fince  Magna  Charta  was  firft  enafted  ;  and  it 
feems  at  firft  rather  extraordinary  that  no  peerefs  had  been  tried 
for  a  capital  offence,  which  muft  have  before  fettled  this  doubt. 
The  firft  reafon  for  this  feems  to  be,  that  the  number  of  peers  did 
not  amount  to  a  fourth  of  the  number  which  they  confift  of  at 
prefent ;  and  the  fecond  is,  that  though  perhaps  peerefles  might 
have  joined  with  their  hufbands  in  the  frequent  treafons  (in  the 
ancient  part  of  the  Englifh  hiftory)  yet,  to  the  honour  of  thefe  more 
early  ages,  it  was  thought  inhuman  to  profecute  a  woman,  as  fhe 
was  fuppofed  to  aft  under  the  coercion  of  her  hufband,  and  could 
not,  from  the  imbecillity  of  her  fex,  contribute  much  to  carrying 
the  treafon  into  execution,  except  by  her  good  wifhes  for  every 
enterprize  in  which  her  lord  was  embarked :  it  was  referved  for 
the  reign  of  James  the  Second  to  profecute  lady  Lijle  for  the 
harbouring  a  traitor.  Jtfo.fft+.ff-kk 

\f\  This  ftatute  was  occafioned  by  the  dutchefs  of  Gloucefler's  being 
firft  profecuted  for  treafon,  and  afterwards  for  necromancy ;  profecutions 
for  this  lafl  offence  were  now  very  common,  as  appears  by  the  many  writs 
in  Rymer,  De  fortilegis  capiendis.  The  Rev.  Mr.  Harte  (in  his  Life  of 
Guftavus  Adolphus)  mentions,  that  he  faw  three  witches  hanging  on  the 
banks  of  the  Sanna  (a  river  in  Auffria),  who  had  been  convicted  of  blad- 
ing their  neighbour's  corn :  it  is  greatly  to  the  honour  of  this  country,  to 
have  repealed  all  the  laws  againfl:  this  fuppofed  crime  (o  long  ago  as  the 
year  1736,  when  the  laws  of  the  fame  fort  continue  in  full  force  againfl 
thefe  miferable  and  aged  objects  of  compaflion,  rather  than  perfecution,  in 
every  other  part  of  Europe.  It 
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It  feems  rather  extraordinary  that  the  peerage  (who,  like  other 
bodies  of  men,  are  generally  very  tenacious  of  their  privileges) 
mould  not  have  at  this  time  infifttd  upon  being  tried  for  a  mii- 
demeanor  by  their  peers,  and  not  by  a  common  jury,  as  the  pre- 
judices offuch  a  jury  are  more  likely  to  operate  in  a  mifdemeanor 
than  in  a  capital  offence.  Surely  the  words  "  Nullus  liber  homo 
"  capiatur,  aut  imprifonetur,  aut  aliquo  alio  modo  deftruatur,  niii 
"  per  legale  judicium  parium  fuorum,"  feem  to  have  been  anxiouuV 
inferted  to  include  every  kind  of  criminal  profecution.  It  is  indeed 
not  only  a  provifion  in  favour  of  the  fubjecl,  by  one  of  the  chapters 
of  Magna  Chart  a,  but  feems  to  have  been  likewife  the  law  of  every 
part  of  Europe,  where  the  feudal  policy  had  been  introduced. 
Thus  Thaumajieres  in  his  Commentary  on  les  ajjifes  de  ferufalem, 
fays,  "  Les  nobles  eftoient  juges  par  Lur  P aires,  et  les  Bourgeoir 
«'  par  autres  Bourgeois,  et  prudhommes."  He  likewife  citea» 
Beaumanoir  for  this,  "  Se  li  jugemens  fut  fait  par  Bourgeois,  je  ne 
*'  tins  pas  che  pour  jugemens,  car  il  eft  fait  par  chaux  qui  nc  puent, 
"  ne  ne  doivent  juger."  I  have  already,  indeed,  taken  notice,  that 
the  fame  law  prevailed  in  France,  in  the  obfervations  on  Magna 
Charta ;  but  I  have  fince  procured  Beaumanoir  s  Coujiumes  de 
Beauvoifs,  et  les  ajjifes  de  ferufalem,  printed  at  Bourges  in  1 69c, 
which  afford  this  confirmation  of  what  I  have  before  advanced, 
and  of  which  very  curious  and  valuable  works  I  ihall  have  occafion 
to  fpeak  more  fully,  in  the  obfervaiions  upon  the  ftatute  of  the 
twenty-feventh  of  Henry  the  Eighth. 

By  the  enumeration  of  the  ranks  of  peerage  in  this  ftatute,  viz. 
DucheJJes,  CounteJ/es,  et  Baronies,  we  may  correct  a  miftake  of 
the  heralds,  who  inform  us,  that  John  lord  Beaumont  was  created 
a  vifcount  in  the  eighteenth  year  of  this  king  ;  but  it  is  impoffible 
that  the  legislature,  two  years  after  this  creation  of  a  new  rank  of 
nobility,  fhould  have  omitted  to  enumerate  it  in  the  prefent  ftatute, 
between  the  rank  of  countefs,  and  baronefs.  This  new  rank  was, 
however,  inftituted  before  the  thirtieth  year  of  this  king,  as  the  30th 
Hen.  VI.  ch.  ii.  makes  mention  of  it  amongft  the  other  degrees- 
of  nobility. 
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STATUTES  MADE  AT  WESTMINSTER, 
33  Hen.  VI.  A.  D.  1455. 

IH  A  V  E  before  had  occafion  to  obferve,  that  the  common  law 
hath  been  weakened  by  the  legislature's  making  declarations 
againft  offences,  which  were  criminal  by  the  common  law,  when 
properly  underftood.  The  ill  chapter,  of  the  prefent  ftatute,  fur- 
nifhes  an  inftance  of  this,  by  providing  a  remedy  againft  the  fervants 
of  a  deceafed  perfon,  who,  upon  the  death  of  their  mafter,  have 
riotoufly  taken  poflefiion  of  his  goods,  and  made  diftribution  of 
them  amongft  themfelves :  there  can  be  no  doubt  but  that  this  was 
■punifhable  by  the  common  law,  either  as  a  riot  or  a  larceny,  ac- 
cording to  the  circumftances  attending  the  cafe. 

By  the  9th  chapter  of  the  ftatute  of  the  preceding  year  it  is  in 
the  fame  manner  declared,  "  that  a  bond,  extorted  from  a  woman 
"  whilft  under  confinement,  fhall  be  void  ;"  and  there  can  be  as 
little  doubt,  but  that  a  bond,  fo  obtained,  was  clearly  void  by  the 
common  law.  In  like  manner,  the  24th  chapter,  of  the  28th  of 
this  king,  makes  it  felony  for  any  Wellh,  of  Lancashire  man,  to 
take  the  goods  of  another,  tinder  pretence  of  a  dijlrefs,  which,  being 
infrandem  legis,  was  raoft  undoubtedly  a  felony  by  the  common 
law.  Thefe  three  inftances  occurring  within  two  or  three  year9, 
feem  to  make  it  probable,  that  the  drawing  of  acls  of  parliament 
was  now  in  the  hands  of  thofe  who  probably  had  not  a  legal 
education  ;  and  this  obfervation  receives  a  confirmation,  from  the 
figurative  ftile,  and  number  of  epithets,  which  are  ufed  in  the  31ft 
of  this  king,  with  relation  to  Cade,  the  Kentifh  rebel.  "  le  plus 
"  abominable,  tyranne,  horrible,  et  errant  fanlx  traitour  John  Cade," 
which  number  of  epithets  by  no  means  agrees  with  the  limplicity 
of  the  common  law.  The  attorney-general,  in  opening  the  cir- 
cumftances of  guilt,  which  are  to  be  proved  againft  a  traytor,  may 
ufe  oratory  if  he  pleafes  (though  perhaps  better  omitted) ;  but  the 
common  law  in  the  indiclments  Ipeaks  but  one  and  the  fame  lan- 
6  guage 
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guage  in  every  offence  ;  and  though  many  may  think,  that  fome 
parts  of  an  old  form  might  be  dropt,  yet  it  is  much  more  prudent 
to  adhere  to  it,  as  will  ftrike  any  one,  who  reads  an  indictment,  or 
charge,  either  in  the  French  or  Scotch  law,  which  are  drawn  out 
to  a  prepoftcrous  length,  and  in  which  the  advocate  attempts  to 
prejudice  the  judge,  by  rhetorical  and  figurative  defcriptions. 

The  4th  chapter  of  this  ftatute  directs,  that  no  perfon,  in  the 
county  of  Kent,  fhall  make  above  one  hundred  quarters  of  malt 
into  beer  or  ale,  for  his  own  ufe,  which  is  a  very  Angular  regulation, 
and  for  which  I  cannot  even  guefs  the  occafion,  if,  perhaps,  it  had 
not  been  found  in  Cade's  late  rebellion  (which  arofe  in  Kent)  that 
it  had  been  much  fomented  and  increafed,  by  the  help  of  great 
quantities  of  this  animating  liquor  (to  an  Englifhman)  in  the  cellars 
of  the  gentry  of  this  country,  and  which  the  rioters,  probably, 
made  a  very  free  ufe  of. 

The  5  th  chapter  relates  to  the  my  fiery  of  fi Ik- women,  which 
therefore  mould  rather  have  been  in  French  [f]  or  Englijh,  than 
in  Latin,  "  Per  gravem  querimoniam  fericatricum  et  filatricum 
«  (myfteria  et  occupatione  operis  ferici  infra  civitatem  London) 
«'  oftenfum  fuit  qualiter  diverfi  Lumbardi  et  alii  alienigenae  dictam 
*'  myfteriam  et  omnes  alias  virtuofas  occupationes  mulierum 
"  pr^dictarum  deftruere,  feipfos  ditare,  &c."  The  law  then  directs, 
that  any  fuch  Lombard,  or  alien,  fhall  forfeit  twenty  pounds,  half 
to  the  informer,  and  the  other  half  to  be  applied  in  defraying  the 
expenccs  of  the  king's  houfhold  ;  which  claufe  may  not,  therefore, 
improperly  be  ftiled  the  firft  appropriation  act. 

There  are  two  or  three  things  in  this  fhort  ftatute,  which,  per- 
haps, deferve  notice  ;  the  firft  is,  that  the  cry,  at  this  time,  was 
againft  Italians,  and  Italian  manufactures,  and  not  againlt  the 
French  ;  the  next  is,  that  filk  began  to  be  ufed  in  drefs,  and  that  a 
great  number  of  hands  were  employed,  either  in  the  manufacture, 

[/3  I  find  accordingly,  that  this  is  afterwards  printed  as  a  ftatute  of 
3  Edw.  IV.  ch.  iii.  in  French.  This  (hews  how  little  thole  French  ftatutes 
(which  are  not  tranllated)  have  been  attended  to  by  the  Editors  of  the 

ftatutes. 
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or  in  making  habits  from  it  \g].  The  laft  more  minute  particular 
is,  that  it  mould  feem  this  claufe  was  drawn  by  fome  Lombard 
(who  had  quarrelled  with  his  countrymen  eftablifhed  in  England) 
by  the  expreffion  of  the  virtuofas  occupations  mulierum\h\  which 
feems  to  be  a  tranfiaticn  of  the  Italian  word  vlrtuofo,  in  the  fenfe 
it  is  commonly  ufed  ;  and  regulations  of  this  kind  are  feldom  made, 
without  the  affiftance  of  fuch  impeachers,  and  falfe  brethren. 

The  7th  chapter  reduces  the  number  of  attornies,  who  are  al- 
lowed to  practice  in  the  county  of  Norfolk,  to  fix,  on  account  of 
their  being  the  occafion  of  unneceffary  law-fuits,  which,  from  their 
ignorance  likewife,  they  were  not  able  to  manage,  for  the  true  in- 
terefts  of  their  clients.  It  may,  however,  be  faid,  that  the  igno- 
rance of  this  parliament  far  exceeded  that  of  the  attornies  complained 
of  [/].  If  there  was  not  a  proper  number  of  perfons  educated  to 
the  profeffion  of  the  law,  the  fubject  in  this  country  would  be  un- 
der the  fame  dependence,  that  the  Romans  were  to  thofe  who  un- 
dertook their  caufes,  indeed,  without fee\k~\,  but  thereby  kept  up' 
a  vaffalage  and  dependence,  improper,  between  citizen  and  citizen, 
in  a  free  country. 

This  is  the  laft  chapter  of  the  laft  ftatute  of  this  reign,  and  I 
fhall  not  attempt  to  confider  Henry  the  Sixth  as  a  legiflator.     His 

\_g~]  I  cannot  imagine  that  Clk  was  woven  fo  early  in  England :  ribbands 
are,  however,  mentioned  in  the  ftatute. 

[/j]  Agreeable  to  this  expreffion  ufed  by  the  legiflature,  of  virtuofas  oc- 
cupaticnes  mulierum,  a  lady's  needle-work  is  ftill  in  Scotland  called  her  virtue. 

[/]  By  4  Hen.  IV.  ch.  xviii.  it  is  direfted,  that  the  judges  fhaH  examine 
the  attorney  before  he  is  admitted.  This  ftatute  continues  in  force,  though 
it  is  not  the  modern  practice  to  comply  with  it. 

[T]  The  Roman  advocates,  in  the  time  of  Trajan,  were  permitted  to  re- 
ceive a  fee  to  the  amount  of  10,000  feilerces(or  about  80  /.  of  our  money) 
after  the  caufe  was  over ;  "  Suberat  cuifto  SC.  hoc.  Omnes  quicquid 
"  negotii   haberent,   jurare    priu's    quam    agerent    jubebantur, 

"  NIHIL  SE  OB  ADVOCATIONEM  eUIQJJAM  DEDISSE,  PROMISISSE,  C  A  VISS  E. 

"  His  enim  verbis  (et  mille  prseterea),  et  venire  advocationes,  et  emi  veta- 
"  bantur.  Peraclis  lumen  negotiis  permittebantur  pecuniam  dumiaxat  decern 
"  millium  dare."    Pliny,  1.  v.  ep.  2 1. 

long 
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long  minority,  and  weaknefs  of  understanding  [/]  when  he  arrived 
at  more  mature  years,  make  him  incapable  of  any  character,  what- 
foever,  in  any  relation  of  life  :  fuch  a  king  could,  poffibly,  be  of  no 
other  ule  than  that  of  the  Roman  confuls,  in  the  fall  of  the  empire, 
to  mark  the  year.  The  want  of  fpirit,  or  capacity,  was  fo  no- 
torious in  him,  as  to  have  prolonged  his  life  even  after  his  heing 
depofed  ;  and  by  this  he  furnifhes  an  inftance  in  hiftory,  which 
contradicts  the  general  obfervation,  that  the  day  of  the  confinement  3~*^^  Jl*  h>'  v 
of  a  king,  and  his  death  are  feldom  far  diftant.  /L*  u*&tL  ^-rJttJ^L^t 

\J]  Some  hiftorians  have  attributed  this  to  a  fevere  fit  of  illnefs :    it  ap-  fi«f«''^li1  t^*~~-* 

pears  by  fome  records  in  Rymer,  that  he  ftudied  Alchemy.  Il'  any  perfon  ....  ±l 
was  fuppofed  to  be  poffeffed  of  this  invaluable  fecret,  he  was  immediately  *  ffc^.,,/,  <ftUA 3. *•*■/• 
confidered  as  treafure-trove,  or  a  royal  mine,  and  the  king  detained  him 
by  a  writ  of,  ne  exeat  regno.  The  Alchemiits  fometimes  likewife  had  writs 
of  protection,  inftances  of  both  which  may  be  feen  in  Rymer.  Henry  the 
Sixth  was  not  the  only  king  of  England  who  ftudied  Alchemy,  fome  chroni- 
clers have  fuppofed  the  fame  with  regard  to  Edward  the  Third.  See  alfo 
Sir  John  Davis  on  Tonnage,  who  fays  it  was  conceived  that  this  king  had 
purchafed  the  fecret  from  the  famous  Raymond  Lully. 
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STATUTES  MADE  AT  WESTMINSTER, 

3  Edw.  IV.  A.  D.  1463. 

IT  does  great  honour  to  Edward  the  Fourth,  that  in  the  3d  year 
of  his  reign  (when  his  title  to  the  throne  was  by  no  means  a 
clear  one,  and  the  real  king  was  alive)  that  out  of  fifteen  chapters, 
which  compofe  the  only  ftatutes  of  this  feffion,  thirteen  mould  have 
been  exprefly  made  to  promote  the  trade  and  manufactures  of  this 
kingdom.  Inftances  are  not  very  common  of  fuch  an  attention  in 
kings,  whilft  in  fuch  a  fituation  ;  efpecially  in  thefe  more  early 
times,  when  the  benefits  of  commerce  had  been  fo  little  experienced, 
and  that  this  king  had  thefe  regulations  much  at  heart,  will  appear 
by  the  obfervations  on  a  ftatute  in  the  twenty-fecond  year  of  his 
reign. 

The  firft  chapter  relates  to  our  ftaple  commodity  of  wool,  fpeaks 
of  the  honour  of  it,  as  well  as  profit,  and  of  the  crimes  and  mifchiefs 
which  are  the  refult  of  idlenefs.  That  this  valuable  manufacture 
may  continue  to  maintain  its  credit,  and  juft  value  in  the  foreign 
market,  provifions  are  made  againft  moft  extraordinary  frauds,  which 
are  recited  to  have  been  made  in  the  packing  of  wool,  by  putting  into 
it  earth,  ftones,  fand,  ordure,  or  fpele  [ot]),  with  intention  to  increafe 
its  weight.  We  often  hear  of  cheats  and  abufes  in  manufactures  at 
prefent ;  but  I  do  not  recollect  any  inftance  equal  to  what  is  recited 
by  this  ftatute :  the  modern  world  is  certainly  more  knowing,  but 
notwithstanding  the  general  cry  againft  the  wickednefs  of  the  timesr 

\jn~]  I  give  the  word  as  in  the  original,  the  ftatute  not  having  been 
tranflated :  I  fhould  have  fuppofed  it  to  fignify  hair,  but  that  would  not 
have  anfwered  the  purpofe  of  increafing  the  weight.  It  might  likewife 
have  been  ufed  to  fignify  fkins,  but  I  do  not  fee  how  this  fraud  could  have 
anfwered.  It  feems  to  be  rather  extraordinary,  after  the  many  complaints 
in  different  ftatutes  of  fuch  deceits  in  the  manufacturers  and  traders,  that  the 
rule  of  the  law  of  England  fliould  be,  caveat  emptor. 

I  doubt 
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I  doubt  much  whether  the  ancient  faying  is  true,  that  crejcit  in  orbe 
dolus. 

The  4  th  chapter  is  thus  entitled,  certain  merchandifes  not  lawful  to 
be  brought  ready  wrought  [»]  into  the  kingdom.  It  enumerates  al- 
mofl  every  kind  of  goods  which  can  be  imported,  and  may  be  now 
looked  upon  as  a  fundamental  law  of  the  cuftoms,  founded  upon  the 
beft  principles  of  trade  and  commerce,  which  does  not  feem  to  have 
been  fo  well  underftood  in  fome  of  the  following  reigns,  and  par- 
ticularly that  of  Henry  the  Eighth. 

(V)  As  there  are  frequent  profecutions  upon  this  flatute,  it  is  to  be 
wifhed,  that  fome  of  the  enumerated  commodities  were  more  accurately 
tranilated. 
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STATUTES   MADE  AT  WESTMINSTER, 

1 7  Edw.  IV.  A.  D.  1477. 

TH  E  monk  who  writes  the  hiftory  of  Crowland  abbey  [0] 
informs  us,  that  there  were  fo  many  diforders  and  riots  this 
year  committed  by  the  foldiers,  on  their  return  from  the  expedition 
to  France,  that  Edward  went  in  perfon,  together  with  the  judges, 
to  try  the  criminals  in  different  parts  of  England,  "  Nemini  etiamfi 
"  domeftico  fuo  parcens  quo  minus  lacjueo  penderet,  fi  in  furto  vel 
"  latrocinio  deprehenfus  fuerit  [/>]." 

It  is  not  extraordinary,  that  foldiers  returned  from  a  campaign 
mould  be  inclined  to  continue  the  maroding  and  pilfering  to  which 
they  had  been  (from  want  of  difcipline  at  this  time)  too  much 
addicted  in  the  enemy's  country.     We  apprehend  confluences 

\_o~\  Gale,  vol.  i.  p.  559. 

[_p~]  Modern  writers  and  ftatutes  always  fpeak  of  the  criminal's  fuffer- 
ing  upon  conviclion;  but  ancient  laws  and  chronicles  generally  fpeak  of  the 
apprehenfwn,  by  which  is  meant  detection,  in  what  is  called  the  mainer,  or 
fur  turn  manifejlum.  The  old  French  word  for  apprehended  is  commonly 
fpelt  prift  or  prlt,  and  not  pris  ;  hence  an  etymology,  with  regard  to  the 
word  culprit,  oilers  itfelf,  which  hath  occafioned  many  far  fetched  con- 
jectures. The  common  queftion  aiked  the  criminal  is,  Culprit,  how  wilt 
thou  be  tried ;  which  is,  in  other  words,  Criminal,  now  apprehended,  how 
wilt  thou  be  tried?  I  have  been  informed  (fince  the  former  edition),  that 
this  etymology  is  confidered  as  far  fetched.  I  do  not  mean  to  pretend  to 
infallibility  in  this,  or  in  other  matters  of  more  importance  than  etymology, 
in  which  there  is  generally  a  great  deal  of  whim.  I  admit  that  it  is  liable 
to  objection,  but  I  would  only  beg  thofe  who  object  to  it,  to  confider  the 
more  common  accounts  of  the  derivation  of  this  word,  and  whether  they 
are  not  fT ill  more  refined,  and  liable  to  more  objections.  They  will  alfo 
confider,  that  this  is  a  moft  ancient  form  ufed  in  the  trial  of  criminals,  and 
that  Culprit  is  nece[jari/y  the  vocative  cafe.  This  word  is  likewife  ufed  by 
lome  of  our  oldeft  writers  as  a  fubftantive,  and  fynonymous  with  wretch, 
or  perfon  in  a  calamitous  fituation,  which  agrees  with  the  fenfe  I  have  con- 
tended for,  viz.  that  of  an  apprehended  criminal,  or  prifoner. 

from 
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from  the  breaking  a  few  regiments  when  peace  is  concluded  ;  but 
as  there  was  now  no  regular  pay  or  eiiablimment  for  the  army,  ex- 
cept the  (hort  time  which  the  expedition  lafted,  every  one  (the 
campaign  ended)  was  immediately  diunifled,  without  any  kind  of 
precautions  taken  [q]  to  prevent  the  diibrders  which  were  naturally 
to  be  expected. 

The  difcharged  foldiers  were  not  only  guilty  of  pilfering  on 
their  return  ;  they  had  likewife  introduced  the  camp  vice  of  gaming. 
The  3d  chapter,  therefore,  forbids  playing  at  CloiJI:,  ragle,  half- 
boivle,  handyn  and  handoute,  quekeborde  ;  and  if  any  perfon  permits 
even  others  to  play  at  fuch  games  in  his  houfe  or  yard,  he  is  to  be 
imprifoned  for  three  years ;  as  alfo  he  who  plays  at  any  fuch  game, 
is  to  forfeit  [r]  ten  pounds  to  the  king,  and  be  imprifoned  for  two 
years. 

This  is,  perhaps,  the  moft  fevere  law  which  was  ever  made  in 
any  country  againft  gaming,  and  fome  of  thefe  forbidden  fports 
ieem  to  have  been  manly  exercii es  [j],  particularly  the  banding  and 
handout e,  which  I  mould  fuppofe  to  be  a  kind  of  cricket,  as  the 
term  of  hands  is  ftill  retained  in  that  game.     There  is  a  very  re- 

\_q\  The  manner  of  raifing  and  paying  the  armies  appears  by  the  1 8th 
and  19th  chapters  of  the  twentieth  of  Henry  the  Sixth.  The  captains 
agreed  by  indenture  with  the  king,  to  raife  and  pay  fuch  a  number  of  men, 
and  for  a  certain  time.  The  kings  of  England  ufed  likewife,  when  they 
v.  anied  foldiers  for  an  expedition  to  France,  to  pardon  criminals  whilft  they 
ferved  abroad,  provided  they  found  fecurity  to  anfwer  any  profecution  on 
their  return,  *  fi  quis  adverfus  eos  loqui  velit."  See  Hal.  PI.  Cr.  vol.  ii. 
p.  1^5.  and  Bacon  on  Government,  part  ii.  p.  11.  The  occafion  of 
which  conditional  pardon  probably  arofe  from  appeals  for  robbery  and 
other  offences  being  then  very  frequent,  as  the  profecutor,  by  indictment, 
was  not  entitled  to  rcftitution,  till  the  ftatute  of  Henry  the  Eighth. 

\r~\  All  the  forfeitures  and  penalties  of  this  reign  are  applied  half  to  the 
informer,  and  half  to  the  expence  of  the  king's  houfliold. 

[x]  In  the  eighteenth  year  of  Henry  the  Eighth  a  proclamation  iflued 
againft  playing  at  cards  or  bowls  3  but  Baker  obferves,  that  it  was  pro- 
ductive of  greater  mifdemeanors :  the  fame  obfervation  is  made  in  the 
Roman-catholick  countries  during  Lent,  when  publick  amufements  are 
forbidden. 
3 
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markable  preamble  to  a  law  of  Provence  in  Du  Moulin,  which  pro- 
hibits the  playing  at  cards  or  dice.  "  Item  car  jugadoujs  als  das,  ou 
"  a  las  cartas,  commeton  de  grans  mals  et  deftruftion  des  beins,  et 
*'  auffi  que  communement  en  tout  jeu,  fi  tan  de  grans  renegaments, 
"  et  blalphements,  de  Dieu,  et  de  la  vierge  Marie,  et  dels  faints,  et 
"  fantas  de  paradis,  per  las  cals  caufas  Dieu  aucunement  eft  ci  cor- 
"  roufat,  et  nous  punit  par  mortalitas,  ou  autras  afflictions  [/]•" 

The  next  chapter  is  calculated  to  prevent  the  encroachmeuts  of 
the  courts  of  Pipowder,  which,  like  moft  other  courts,  wanted  to 
extend  its  jurifdicYion,  or,  in  other  terms,  the  profits  arifing  from  it. 
As  thefe  loweft  of  courts  of  juftice  were  under  the  direction  of  the 
fteward,  or  auditor  of  him  who  had  the  grant  of  the  fair,  the 
Reward,  byway  of  drawing  every  litigation  to  his  own  court,  fup- 
pofed,  by  an  ingenious  fiftion  [a],  that  parties,  who  never  made  any 
contract  at  the  fair,  and  who  perhaps  lived  at  a  great  diftance,  had 
made  the  bargain  in  difpute  within  the  limits  of  his  jurifdiclion, 
and  by  this  means  claimed  conufance  of  the  fuit.  The  ftatute 
therefore  direfts,  that  the  plantiff,  in  the  Pipowder  court,  mall 
fwear,  that  his  caufe  of  action,  actually  arofe  within  the  precinct  of 
■Cat fair,  and  the  law  feems  to  have  been  effectually  carried  into 
execution  [to],  as  we  hear  littlesof  thefe  courts  at  prefcnt.  I  can- 
not but  here  take  notice,  that  the  etymology  of  the  word  Pipowder 
feems  to  be  miftaken  by  all  the  writers  upon  the  law,  who  derive 

\f\  Du  Moulin,  vol.  ii.  p.  1244.  The  vice  of  gaming  had  been  intro- 
duced into  England  before  the  time  of  Edward  the  Fourth,  as  Chaucer 
fpeaks  thus  of  it: 

"  As  hafard,  riot,  ftewes,  and  tavernes, 
"  Whereat  with  lutes,  harps,  and  geternes, 
"  Thei  dauncen,  and  plaien  at  dicet  night  and  day." 
And    again  : 

"  Hazarde  is  very  mother  of  lefinges 
"  And  of  deceit,  and  curfed  forfewearinges." 
[u~]  I  have  already  had  occafion  to  obferve  upon  thefe  fiftions. 
[w J  The   law,   perhaps,  mofl  eiTe&ually  executed  of  any  in  the  flatute- 
book,  is  the  ftatute  of  Charles  the  Second,  which  directs  the  fheriff  to  root 
up  all  the  tobacco  growing  in  the  county. 

it 
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it  front  pes  puhericatus,  or  dufly  foot ;  now  pied  puldrcaux,  in  old  A^A^A  &***  3.  3Z. 
French,  fignifies  a  Pedlar,  who  gets  his  livelihood  by  vending  his 
goods  where  he  can,  without  any  certain  and  fixed  refidence."  In 
the  burrow  laws  of  Scotland  [#],  an  alien  merchant  is  called  pied 
puldreaux,  and  likewife  ane  fairand  man,  or  a  man  who  frequents 
fajrs  ;  the  court  of  Pipowder  is,  therefore,  to  determine  difputes  be- 
tween thofe  who  refort  to  fairs,  and  thefe  kind  of  pedlars,  and  low 
tradefmen,  who  generally  attend  them. 

[x~\  Ch.  exxxiv.  Thefe  are  generally  publifhed  together  with  the 
Regiam  Majejlatcm.  I  have  in  a  note,  p.  17.  mentioned  the  honour  of 
an  ingenious  treatife  having  been  communicated  to  me,  containing  ftrong 
intrinfic  proofs,  that  this  book  of  the  Regiam  Majeftatem  is  copied  from 
Glanvil;  fince  which  however  I  find,  that,  by  a  Scotch  aft  of  parliament  in 
the  year  1425,  "It  is  ftatute  and  ordained,  that,  fix  wife  men  and  difcreet, 
"  of  ilke  ane  of  the  three  eftates,  quhilk  knawes  the  lawes  bell,  fall  be 
"  chofen  to  fee  and  examine  the  buikes  of  the  law,  that  is  to/aye,  Regiam 
"  Majeflatem,  et  Quoniam  Attachi amenta,  and  mend  the  lawes  that  neiJs 
"  mendment."  So  that  thefe  books  were  at  that  time  confidered  as  the 
very  foundation  of  the  Scotch  law,  which  a  fort  of  tranfeript  from  the  law 
of  another  nation  could  not  have  been  allowed  to  be  by  the  Scotch 
parliament. 
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STATUTES   MADE   AT  WESTMINSTER, 

22  Edw.  IV.    A.  D.  1482. 

TH  E  firft  chapter  of  this  ftatute  is  entitled,  An  aft  of  apparel 
(xar'  «|o£iji/)  as  it  repeals  all  former  laws  of  the  fame  kind  : 
it  not  only  directs  of  what  materials  the  drefs  of  each  clafs  of  men 
fhall  conlift,  but  likewife  fettles  the  length,  and  that  no  one,  under 
the  degree  of  lord,  fhall  wear  a  gown  or  cloak  which  is  not  long 
enough  to  cover  fes  crupes  ou  nages.  What  is,  perhaps,  more 
lingular  than  this  part  of  the  regulation,  is  twelve  perfons  [_y],  par- 
ticularly named,  are  excepted  out  of  this  ftatute,  and  indulged  to 
drefs  according  to  their  own  fancy  and  whim. 

The  4th  chapter  regulates  the  price  of  yew  bows  [2],  which  is  not 
to  exceed  three  fhillings  and  fourpence ;  the  words  of  the  preamble 

\_y]  Moft  of  them  are  knights,  and  I  mould  conceive  were  always  can- 
didates for  ribbands  upon  every  vacancy:  one  of  them  is  Mafter  John. 
Gunthorp,  dean  of  the  king's  chapel. 

[z~\  I  mould  imagine,  that  the  planting  yews  in  church-yards  (being 
places  fenced  from  cattle)  arofe  from  an  attention  to  the  material  from 
•which  the  bell  bows  are  made ;  nor  do  we  hear  of  fuch  trees  being  planted 
in  the  church-yards  of  other  parts  of  Europe.  It  appears  by  4  Hen.  V. 
ch.  iii.  that  the  wood  of  which  the  beft  arrows  were  made  was  the  afp.  It 
does  not  feem  to  be  thoroughly  fettled  by  the  Dendrologifts,  what  makes  the 
effential  difference  and  diitinftion  between  the  black  poplar,  and  this  tree, 
and  therefore  it  would  not  be  very  eafy  to  convict  upon  this  ftatute..  If  this 
remark  is  confidered  as  too  minute,  it  muff  be  recollefted,  that  the  Elders 
(accordiag  to  the  account  in  the  Apocrypha)  were  convifted  merely  on 
the  circumftance  of  their  differing  with  regard  to  the  kind  of  tree,  under 
which  Sufanna  was  fuppofed  to  have  committed  adultery.  It  feems  very 
fiigular,  that  all  the  ftatutes,  for  the  encouragement  of  archery,  mould  be 
after  the  invention  of  gun-powder  and  fire-arms.  There  is  a  ftatute  fo 
late  as  the  eighth  year  of  Queen  Elizabeth,  which  relates  to  bo-wyers,  and 
one  of  the  regulations  is,  that  every  fuch  tradefman  fhall  always  have  in 
his  houfe  fifty  bows  made  of  elm,  witehafel,  or  alh.     Ch.  x.  §  7. 

reciting 
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reciting  the  great  benefits  to  this  country  arifing  from  archers  are 
remarkable.  "  Item  que  come  en  le  temps  dels  nobles  progenitours 
«'  del  roy,  et  auffi  en  le  temps  del  vidorieux  feigneur  le  roy  qu' 
"  ore  eft,  fcs  fubgetz  deins  chefcun  part  ceftuy  Royaume  ount  oc- 
*'  cupez  et  ufez  fagitture  ove  leurs  arkes."  This  king  not  only 
endeavoured  to  promote  archery  [a]  in  England,  but  likewife  made 
laws  of  the  fame  tendency  in  Ireland  ;  for  by  5  Edw.  IV.  ch.  iv  [/;]. 
every  Englifhman  is  obliged  to  have  a  bow  in  his  houfe  of  bis  own 
length,  either  of  yew,  wych,  hafel,  afh,  or  awburn  (alder  probably)  ; 
and  by  another  ftatute  it  is  direfted,  that  butts  mall  be  railed  in 
every  parifh  for  the  purpofe  of  archery,  which  regulation  is  not 
introduced  into  England  till  the  time  of  Henry  the  Eighth,  and 
which  may  have  been  the  occafion  of  fome  of  thofe  round  hills  of 
earth  near  towns,  which  have  often  amufcd,  and  puzzled  the  an- 
tiquary [c]. 

The  prefent  ftatute,  which  is  the  laft  of  Edward  the  Fourth,  is 
likewife  the  laft  in  the  French  language.  It  continued,  however, 
to  be  ufed  much  about  the  court,  even  fo  late  as  the  reign  of  Henry 
the  Eighth  [/J,  as  moft  of  his  love  letters  to  Anne  Boleyn,  pub- 
lifhed  by  Hearn  at  the  end  of  Avefbury's  Chronicle,  are  in  French. 
Anne  of  Boleyn  left  England  early,  indeed,  for  an  education  in  the 
court  of  France  (fome  writers  fay  at  nine,  and  others  at  the  age  of 

[Y]  That  moft  military  man,  and  knight  errant,  Lord  Herbert  of 
Cherbury,  who  wrote  fo  late  as  the  reign  of  James  the  Firft,  afferts,  that 
good  archers  would  do  more  execution,  even  at  that  time,  than  infantry 
armed  with  mufquets.  Carew,  in  his  account  of  Cornwall,  fays,  dm  pricks 
were  the  firft  occafion  of  the  corruption  of  archery.  I  muft  own  that  I  do 
not  underftand  the  meaning  of  this  term,  but  fubmit  it  to  thofe  who  ftill 
continue  this  healthy  exercife.  It  is  much  ufcd  in  the  neighbourhood  of 
Richmond,  in  Yorkihire. 

[b~\  Irifh  Statutes. 

[Y]  They  are  in  Wales  called  Tomonds. 

[</]  We  find,  notwithftanding,  by  Leland's  Colletlanea,  that  it  was  part 
of  the  duty  of  thofe  Englifh  clergy,  who  had  livings  in  the  neighbourhood 
of  Calais,  to  teach  the  Englilh  language,  vol,  i.  p. 46,  Leland  himfclf 
had  one  of  thefe  livings, 

X  x  2  fifteen)  ; 
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fifteen)  ;  but,  as  fhe  not  long  after  this  returned  to  England,  it 
cannot  be  fuppofed  that  fhe  had  entirely  forgot  her  mother  tongue. 
We  rind,  likewife,  by  sn  epigram  of  Sir  Thomas  More's  that  the 
{peaking  it  was  much  affected  in  the  reign  of  Henry  the  Eighth  \e\\ 
it  had  not,  however,  the  convenience  which  attends  it  at  prefent, 
of  being  the  general  and  common  language  of  Europe. 

This  king  reigned  twenty -two  years,  during  which  he  fum- 
moned  nine  parliaments  ;  in  fome  of  which  we  find  moft  wife  re*- 
gulations  wi.h  regard  to  trade,  and  the  promotion  of  induftry.  If 
the  monk,  who  writes  the  hiftory  of  Crpwland  abbey  [J]  is  to  be 
credited,  he  not  only  underftood  trade,  but  actually  carried  it  on, 
after  his  acceffion  to  the  throne,  to  his  own  private,  and  very  great 
emolument.  "  Edwardus,  comparatis  navibus  onerariis,  et  fub- 
«*  tiliffimis  pannis,  laaifque  conquifitis,  quafi  unus  hominum  vi- 
"  ventium  per  mercaturam,  merces  pro  mercibus  tarn  apud  Italos, 
"  quam  apud  Graecos,  commutavit."  The  profits  which  he  made 
by  this  monopoly  to  the  Mediterranean  and  Levant,  are  afterwards 
mentioned  by  the  fame  author. 

He  began  his  reign  by  a  moft  politic  ftatute,  the  tendency  of 
which  was,  to  aboliih  the  fatal  difputes  between  the  houfes  of  York 
and  Lancafter,  and  confirmed  all  acts  of  his  predeceffors,  though  he 
mentions  them  as  kings  de  fait,  et  nient  en  droit,  which  is  the  firft 
inftance  of  thefe  known  words  of  a  king,  dejaElo,  and  not  de  jure, 
being  introduced  in  the  ftatute  book. 

He  hath  in  other  refpecls,  perhaps,  a  better  title  to  be  confidered 
as  a  legiflator,  than  any  other  king  of  England,  as  he  actually  pre- 
fided  in  the  courts  of  juftice,  if  we  may  believe  Daniel.  "  Edward 
"  the  Fourth,  in  the  fecond  year  of  his  reign,  fat  three  days  together, 

[f\  Crefcit  tamen,  fibique  nimirum  placer, 

Verbis  tribus  ft  quid  loquatur  Gallice, 
Aut  Gallicis  (i  quid  nequit  vocabulis, 
Conatur  id,  licet  verbis  non  Gallicis, 
Canore  faltem  perfonace  Gallico. 
At  the  battle  of  Shrcwibury,  the  word  of  the  day  was  Efperance ;   it 
would  not  be  very  popular  to  give  a  Frence  parole  at  prefent. 
[/]  Gale,  vol.  i.  p.  678. 

during 
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*'  during  Michaelmas  term,  in  the  court  of  King's  Bench,  in  order 
"  to  underltand  the  law  [g]  ;"  and  I  have,  on  the  levcnteenth  of 
Edward  the  Fourth,  already  had  occafion  to  obferve,  that  he  pre- 
sided at  the  trials  of  many  criminals.  I  do  not  mean  by  this  to  in- 
finuate,  that  juftice  may  not  be  more  properly  adminittred  by  the 
king's  judges  ;  but  only  that  the  lame  curiolity  which  carried  him 
into  the  courts  of  Weftminfter-hall,  mull:  have  likcwife  given  him 
a  defire  ftill  more  minutely  to  inipeel,  and  attend  to,  all  par- 
liamentary proceedings. 

[g]  Truffel's  continuation  of  Daniel's  hi  (lory,  p.  184.  The  prefent 
king  of  Denmark  (though  of  fo  tender  years)  prefided  in  the  fupreme 
court  of  juftice,  and  decided  a  caufe  on  the  6th  of  March,  1766:  it  there- 
fore feems  to  have  been  an  ancient,  and  generally  ellablifhed  ufage  in  the 
north  of  Europe :  and  hence  it  may  poflibly  arife,  that  fome  of  the  molt 
ancient  writers  dwell  much  upon  the  necefiity  of  a  king's  being  learned : 

"  Car  comme  uns  afnes  couronnez, 

"  Ell  un  Rois  terrien  fans  lettre. 

"  Roy  fans  lettres,  comme  un  afne  feroit, 
"  S'il  ne  fcavoit  l'ecriture,  ou  les  toys, 
"  Chacun  de  ly  par  tout  fe  moqueroit." 
And  again : 

"  R.oy  qui  ne  feet,  eft  comme  oifel  en  caige, 
"  Mais  quant  il  eft  clerc,  ou  bon  *  Arciens, 
"  Ainfi  fur  tous,  puet  avoir  avantaige." 

*  A  Mailer  of  Arts. 
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STATUTES  MADE  AT  WESTMINSTER, 
i  Rich.  III.    A.  D.  1483. 

TH  E  reign  of  Richard  the  Third  is  a  remarkable  epocha  in 
the  legifhtive  annals  of  this  country,  not  only  from  the 
ftatutes  having  continued  from  this  time  to  be  in  the  Englifh  lan- 
guage, but  likewife  from  their  having  been  the  firft  ftatutes  which 
were  ever  printed  [i>].  We  accordingly  find  by  the  1 2th  fection 
of  the  5th  chapter  of  this  law,  exceptions  in  favour  of  fcriveners, 
alluminors  |_z],  readers  \_k~\,  and  printers  of  books. 

The  1  ft  chapter,  with  regard  to  fecret  feoffments  and  trufts,  is 
only  abridged  in  all  editions  of  the  ftatutes  (except  Raftal's)  from 

[//]  Ames  (in  his  hiftory  of  printing)  informs  us,  that  they  are  to  be 
found  in  the  Inner  Temple  library,  as  likewife  in  that  of  John  Browning, 
Efq;  The  printer's  name  is  Macblynia,  or  Macblyn ;  he  was  partner  to  John 
Letton  ;  they  are  our  moft  ancient  printers,  if  we  except  Caxton  :  what  are 
called  private  afts  likewife  begin  with  this  reign. 

\f]  Illuminators,  i.  e.  decorators  of  books ;  hence  our  word  limner. 

The  king  hath  to  this  day  an  illuminator  of  letters  to  the  eaftern  princes : 
Dante  fpeaks  of  this  art, 

e  l'honor  di  quell'  arte, 

Ch'  alluminare  e  chiamata  in  Parigi. 

\f\  Books  (though  printed)  were  now  exceffively  dear,  which  makes  me 
conjecture  that  the  readers,  mentioned  by  the  ftatute,  were  bookfellers, 
who  received  money  from  an  audience,  who  were  either  incapable  them- 
felves  of  reading,  or  otherwife  could  not  afford  to  purchafe  the  books. 
Fitzherbert's  Abridgement,  in  the  reign  of  Henry  the  Eighth,  fold  for 
forty  (hillings ;  and  the  number  of  readers  in  the  fame  reign  was  fo  fmall, 
that  Grafton,  in  1540,  printed  but  500  copies  of  the  Bible.  The  fame 
reafon  of  the  fcarcity  and  dearnefs  of  books,  feems  to  have  been  the  occa- 
sion of  eftablifhing  fuch  profefforfhips,  as  thofe  of  hiftory,  divinity,  and  in- 
deed all  fcienccs  which  do  not  require  to  be  explained  by  experiments, 
and  which  feem  now  to  be  totally  ufelefs. 

which 
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which  I  fhall  infert  it  here  at  length  [/],  as  lord  chancellor  Not- 
tingham, in  a  manufcript  treatife  upon  trujh  and  ufes,  is  faid  to 
have  excufed  the  evaiion  of  the  tvventy-feventh  of  Henry  the  Eighth 
in  the  courts  of  equity,  by  the  ftatute  of  Henry  the  Eighth  not 
being  intended  to  extend  to  all  trujh  and  wi'a,  bat  only  to  be  co- 
ex  tenfive  with  this  ftatute  of  Richard  the  Third. 

The  2d  chapter  enacts,  that  the  fubje&s  of  this  realm  fhall  not  be 
charged  with  benevolence ;  and  the  preamble  recites,  that  many 
families  had  been  abfolutely  ruined  under  thefe  pretended  prefents 
to  the  king,  but  which  were  in  reality  extorted  taxes. 

The  duke  of  Buckingham,  who  was  fo  inftrumental  in  procuring 
the  crown  for  Richard  the  Third,  fays,  "  That  the  name  of  bene- 
"  volence  [m]  (as  it  was  taken  in  the  reign  of  Edward  the  Fourth) 
"  fignified,  that  every  man  fhould  pay,  not  •what  he  of  his  own  good 
"  will  lift,  but  what  the  king  of  his  good  will  lijl  to  take  \n\" 
Henry  the  Seventh,  who  fucceeded,  is  known  to  have  been  fo 
avaricious,  that  he  foon  broke  through  this  moft  excellent  and 
conftitutional  ftatute  [0]  ;  and  in  the  year  1526,  Henry  the  Eighth 
having  demanded  a  benevolence  from  the  city  of  London,  one  of 
the  common-council  objected  to  the  paying  it,  citing  this  acT:  of 
Richard  the  Third.  He  moreover  added  (in  the  prefence  of  Cardinal 
Wolfey)that  fome  perfons  coming  before  his  grace,  might,  through 
fear,  grant  fo  much,  as  not  to  be  able  to  pay  their  own  debts,  and 
their  families  might  ever  after  rue  the  indifcretion  of  fo  lavifh  a 
grant.  To  this  the  cardinal  did  not  anfwer,  but  with  regard  to 
the  ftatute   of  Richard  the  Third,  he   faid,  "  He  was  an   ufurper, 

[f]  I  find  (fince  the  former  edition)  that  this  ftatute  is  printed  by  Mr. 
Rufbead,  and  I  have  therefore  omitted  it. 

[m~\  Is  it  proper,  after  this  ftatute  hath  abolifhed  benevolences,  that 
the  clerk,  when  the  king  pafies  bills,  fhould  lay,  "  Le  roy  remercie  fes  Ions 
"  fujecls,  et  accept e  leur  benevolence  ?" 

\n\  Sir  Thomas  More's  Life  of  Richard  the  Third  ;  or  rather,  according 
to  Buck,  Dr.  Morton's,  though  publifhed  by  Sir  Thomas. 

[o]  See  1 1  lien.  VII.  ch.  x.  which  is  entitled,  A  Remedy,  or  means  to  levy 
0  Benevolence  before  granted  to  the  King, 

6  "  and 
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"  and  a  murderer  of  his  nephews,  and  that  the  laws  offo  wicked  a 
"  man  jhould  not  be  enforced."  To  which  the  common-council  then 
anfwered,  that  "  though  be  did  evil,  Vt  were  many  good  Jiatutes 
4{  made,  not  by  him  only,  hut  by  the  confent  of  the  whole  realm  in 
"parliament  [p]." 

The  3d  chapter  ena:ls,  that  every  juftice  of  peace  may  let  a 
prifoner  to  mainprife,  and  that  his  goods  fiiall  not  be  feized  till 
is  -attainted.  'I  his  is  a  molt  excellent  and  humane  law,  which  be- 
came neceflary  fiom  the  juftices  of  the  peace  beginning  now  to 
execute  their  very  ufeful  and  neceflary  office  [g],  and  though  they 
had  a  power  to  commit,  yet  it  fliould  feem,  that  they  had  net  a 
power  of  bailing,  which  muft  have  frequently  been  the  occafion  of 
unnecefiary  delays  in  imprifoning  the  fubjecT,  as  well  as  great  ex- 
pence  in  applying  to  other  jurifdietions. 

The  power  of  taking  bail  in  all  but  the  moft  atrocious  and  dan- 
gerous offences  to  the  public,  feems  to  be  a  neceflary  confequence 
of  the  criminal  being  prefumed  innocent,  till  conviction  ;  and 
therefore  it  is  only  required,  that  he  (hall  be  amefnable  to  juftice. 
It  is  one  of  the  Athenian  laws  in  Petit's  collection  [r] ;  and 
Chaumeau,  in  his  hiftory  of  Berry  [s],  mentions,  that  the 
citizens  of  Bourges  cannot  be  committed,  provided,  "  qui  Is 
"  baillent  bonne  et  fufffante  caution,  honnis  en  cas  de  crime  de 
life    maje/le.n     Which,  as   the  cuftoms  of  the  feveral   provinces 

\^p]  Stow's  Chronicle,  p.  525. 

jyy]  In  the  year  1515  (being  thirty  two  years  after  the  prefent  flatute) 
was  publifhed,  the  Juflis  of  Peas,  which  fhews  that  the  new  powers  given 
to  this  magistrate,  in  that  iliort  fpace  of  time,  did  not  make  it  fafe  for  him 
to  aft  without  fnch  aililtance.  The  ancient  Confervator  of  the  Peace  had 
little  more  to  do,  than  commit  offenders. 

\f\  OCSi  iJjiVm  'AGw«k>w  iS&/»  os  <5»  iyMx<;  rpei;  xafli'ri ;  treafon  againft  tlie 
flate  and  burglary  are  indeed  excepted.  Thus  likewife  by  the  Roman 
law,  "In  vincnla  non  conjiciendus  eft  reus,  qui  fidejuffores  idoneos  dare  po- 
"  terit,  nil!  cam  grave  fcelus  admififfe  eum  conftat,  ut  neque  fidejuffori- 
*'  bus,  neque  railitibus  committi  debeat."  Dig.  lib,  xlviii.  t.  iii.  c.  3. 

[s]  Printed  at  Paris,  (556. 

do 
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3o  not  often  materially  differ,  may  be  prefumed  to  be  the  general 
law  of  France. 

The  4th  chapter  is  made  to  reftrain  certain  aliens  from  carrying 
on  any  trade  or  merchandize  in  this  country  ;  and  it  is  remarkable, 
that  the  Venetians,  Genoefe,  Florentines,  Apulians,  Sicilians,  Lu- 
caynens,  and  Cateloins  [t],  are  enumerated,  without  any  notice  of 
the  French,  or  even  their  provinces  to  the  Mediterranean.  Bifhop 
Godwyn,  in  his  life  of  Henry  the  Eighth,  mentions,  that  in  the 
year  1 5 1 7,  there  were  great  infurreclions  in  London  on  account  of 
foreigners  being  employed,  and  on  that  occafion,  with  great  forcfc 
and  liberality  of  refentment,  expatiates  againft  the  abfurdity  of  fuch 
reftraints. 

Richard  the  Third  did  not  reign  long  enough  to  hold  more  than 
this  feffion  of  parliament ;  and  yet  he  hath  obtained,  from  moft 
hiftorians,  the  character  of  a  great  legislator,  from  this  very  fhort 
and  imperfect  fpecimen  of  what  rather  he  intended  to  do  for  this 
country,  than  what  he  had  either  really  done,  or  had  an  opportunity 
of  carrying  into  execution.  Baker,  in  his  chronicle,  commends 
much  the  laws  of  Richard  the  Third,  and  fays,  that  he  took  the 
ways  of  being  a  good  king,  if  he  had  come  to  be  king,  by  ways  that 
were  good.  But  he  hath  a  much  greater  teftimony  in  his  favour, 
no  lefs  than  Lord  Bacon,  who  fays,  that  he  was  a  good  legiflator 
for  the  eafe  and  folace  of  the  common  people  \u\  :  I  fhall  not  mention, 
in  addition  to  thefe,  the  authority  of  Buck,  who  is  a  profefTed 
panegyrift.  There  is  certainly  a  fort  of  fafhion  (if  I  may  be  allowed 
the  expreffion)  which  prevails  at  different  times,  with  regard  to  the 
characters  of  kings,  and  great  men.  Richard  hath  generally  been 
reprefented,  both  as  a  monfter  in  perfon  and  difpofition  :  if  we  may 

[f\  I  mould  fuppofe  that  the  Cateloins  here  mentioned  are  the  inha- 
bitants of  Catalonia;  they  are,  however,  Hated  to  be  Italians  by  the  ftatute, 
and  I  have  before  this  had  occafion  to  obferve,  that  the  geography  of  the 
iegillature  was  not,  anciently,  very  accurate. 

-[m]  Life  of  Henry  VII.  p.  2.  Macbeth,  another  ufurper,  is  celebrated 
by  Buchanan  for  his  excellent  laws. 

Y  y  believe 
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believe  Buck,  and  the  countefs  of  Defmond  [w],  he  was  remarkably 
genteel,  and  the  beft  of  kings  and  men.  It  will  be  probably  right 
to  ftcer  between  thefe  extremes,  and  as  far  as  relates  to  him  as  a 
legifiator,  the  ad  and  3d  chapters  of  this  his  only  collecYion  of 
laws  will  for  ever  fhew,  that  he  meant  well  (at  leaft  upon  his 
acceffion)  to  the  conftitution  and  liberties  of  the  fubject. 

[w]  Lord  Bacon  mentions  (in  his  hiftory  of  Life  and  Death)  that  this 
countefs  of  Defmond  lived  to  the  age  of  140  years,  and  that  flie  had  three 
different  fets  of  teeth.  She  had  danced  with  Richard  the  Third  at  a  ball,, 
and  faid  he  was  well  made,  and  a  good  dancer. 


The 
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The    Second    Parliament    of    the    Third    Year    c4 
HENRY     VII. 

A.  D.   i486. 

TH  E  preamble  to  the  firft  chapter  of  this  law  deferves  notice, 
hot  only  as  it  is  by  fome  fuppofed  to  have  firft  eftablifhed  [x\ 
the  court  of  ftar-chamber,  but  likewife  as  it  makes  mention  of  the 
prevailing  crimes  of  this  time,  which  were  fuppofed  to  call  for  the 
interpofition  of  this  extraordinary  court.  "  The  king  our  fovereign 
"  lord  remembereth,  how  by  our  unlawful  maintenances,  giving  of 
"  liveries,  figns,  and  tokens,  retainders  by  indenture,  promifes, 
"  oaths,  writings,  and  other  embraceries  of  his  fubjecls,  untrue  de- 
"  meanings  of  fheriffs  in  making  pannels,  and  untrue  returns  by 
"  taking  money,  by  juries  [_y],  &c.  the  policy  of  this  realm  is  moft 
"  fubdued."  Lord  Bacon,  in  his  hiftory  of  Henry  the  Seventh, 
fpeaks  highly  of  this  court  and  its  powers :  I  fhal  Inot  cite  his 
words  ;  as  he  was  fo  great  an  ornament  to  humanity,  that  his  fail- 
ings fhould  not  be  dwelt  upon,  but  only  mentioned  as  a  proof,  that 
he  was  but  man. 

It  is  well  known,  that  the  power  and  jurifdi&ion  of  this  op- 
preflive  court  is  now  entirely  abolifhed :  we  find,  however,  in  the 
appendix  to  the  fecond  volume  of  Rufh worth's  Collection,  many 
cafes  there  determined,  which  may  deferve  the  perufal  of  every 
lawyer,  though  he  is  often  to  diftruft  the  law  contained  in  them  : 
it  does  not  follow,  notwithftanding,  that,  becaufe  it  is  a  ftar-chamber 
cafe,  every  part  of  it  may  not  be  confidered  as  law  even  at  this  day. 

[a*]  This  court  is  not  mentioned  to  be  held  by  the  name  of  the  Star- 
.    amber  till  19  Hen.  VII.  ch.  xviii. 

\_y~\  I  have  followed  the  punctuation  in  the  common  editions  of  the 
ilatutes;  it  mould  however  be  printed,  "by  taking  of  money  by  juries." 
It  is  well  known,  that  in  records  there  is  no  punctuation,  and  perhaps  the 
ilatutes  mould  be  fo  printed,  as  the  wrong  idea  arifing  from  the  improper 
punctuation  is  not  eafily  removed. 

Y  y  2  The 
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The  number  of  judges  was  from  twenty-fix  to  forty-two  [z]'.  The 
lord  chancellor  prefided ;  and  if  the  voices  were  equal,  he  gave  the 
cafting  vote.  In  the  time  of  Charles  the  Firft,  the  fines  were  often 
fo  fevere,  that  the  audience  afiembled  to  procure  places  at  three 
o'clock  in  the  morning,  from  the  fame  motive  that  there  is  the 
greateft  croud  about  the  table,  where  the  play  is  deepeft.  Before 
the  ftatute  of  the  fixteenth  of  Charles  the  Firft,  the  court  of  the 
marches,  and  the  courts  of  the  dutchies  palatine,  had  nearly  the  fame 
jurifdiction  with  the  ftar-chamber  [a].. 

[z~\  Whitelock  afferts,  that  every  privy  counfellor  had  a  voice  in  this 
court.  Comm.  Pari.  Writ,  vol.  i.  p.  94.  The  privy  council,  in  the  time  cf 
Charles  the  Firft,  did  not  probably  exceed  the  number  of  twenty-fix, 

[V|  Rufhworth,  vol.  ii.  p,  1383, 
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4  Hen.  VII.  A.  D.  1487. 

TH  E  1  oth  chapter  of  this  law  enacts,  that  no  French  wines, 
or  Tholoufe  woad,  (hall  be  brought  into  this  country,  but 
in  Englifh  bottoms.  Lord  Bacon,  in  his  Life  of  Henry  the 
Seventh,  obferves,  that  all  the  ancient  ftatutes  (before  this)  encou- 
raged the  bringing  commodities  by  ftrangers,  having  regard  to  the 
cheapnefs  of  the  commodity,  rather  than  the  increafe  of  the  naval 
ftrength  of  the  kingdom.  It  is  very  plain,  that  this  great  man's 
extenfive  knowledge  and  reading  did  not  include  the  ftatutc-book, 
as  I  have  already  ohferved  upon  two  or  three  ftatutes,  with  direclly 
the  fame  tendency ;  and  this  very  ftatute  only  re-enacts  what  was 
law  before. 

The  13th  chapter  of  this  law  recites,  that  whereas,  upon  truft  of 
the  privilege  of  the  church,  diverfe  perfons  lettered  have  been  more 
bold  to  commit  murders,  rapes,  robbery,  theft,  and  all  other  mii- 
chievous  deeds  ;  therefore  if  the  perfon  is  not  within  holy  orders,  he 
is  to  claim  the  benefit  of  clergy  but  once  ;  and  upon  being  con- 
victed of  murder,  he  is  to  be  marked  with  the  letter  M  on  the 
braun  of  the  left  thumb  ;  and  if  for  any  other  felony,  with  the 
letter  T  [&]. 

[b~]  The  letter  M  was  plainly  intended  to  denote  the  perfon  had  been 
convicted  of  murder;  and  T denoted  a  conviftion  for  theft  (that  being  the 
moft  common  felony,  as  appears  by  every  calendar  of  criminals):  thus  by 
21  Hen.  VIII.  ch.  ii.  (which  is  printed  at  length  by  Raftall)  all  perfons  who 
fhall  abjure  the.  realm,  are  to  be  marked,  in  the  hand  with  the  letter  A. 
The  prefent  ftatute  is  by  no  means  clearly  worded ;  it  is  not,  therefore,  ex- 
traordinary that  Bifhop  Burnet,  in  his  hiftory  of  the  Reformation,  fhould 
miftake  in  faying,  that  by  this  law,  the  clergy  were  to  be  burnt  iu  their 
hands.  The  bilhop  is,  however,  generally  very  accurate  with  regard  to 
points  of  law  ;  and  it  is  not  improbable,  that  hia  hiitory  was  revifed  by  his 
great  patron,  Sir  Harbottle  Grimftone,  who  was  mailer  of  the  Rolls.     His 

2.  This 


350  OBSERVATIONS    ON 

This  is  the  firft  ftatute,  which,  in  any  meafure,  took  away  what 
is  called  the  benefit  of  clergy  [c].  As  actual  reading  was  at  this 
time  required  [d],  of  which  few  common  felons  were  capable,  this 
raoft  extraordinary  privilege  and  indulgence  had  not  Co  extenfive 
and  bad  confequences,  as  it  would  be  attended  with  at  prefent.  It 
is  true,  that  it  now  feems  to  be  a  moil  abfurd  privilege ;  and 
though  I  will  not  infift  upon  its  being  in  all  refpefts  a  moil  wife, 
and  humane  indulgence,  fo  as  to  be  an  advocate  for  it,  yet  we  are 
certainly  not  to  judge  of  the  propriety  of  it,  by  the  prefent  ftate  of 
this  country. 

Formerly  none  but  clergymen  could  read  [r] ;  and  men  fo  well 
provided  for  as  the  clergy  were  at  this  time,  and  who  had  a  more 
liberal  education  than  the  other  ranks,  and  clafies  of  people,  were 
not  often  guilty  of  the  offences  which  fwell  the  calendar  at  a  gaol 
delivery.  It  is  well  known,  that  nineteen  criminals  out  of  twenty 
are  indi  ted  for  larceny ;  and  this  they  had  not  the  common  tem- 

being  Likewife  chaplain  to  Sir  Harbottle,  mull  have  introduced  him  to  the 
acquaintance  of  the  great  lawyers  of  the  time  ;  in  his  hiftory,  he  occafionally 
gives  us  their  characters,  as  of  Pollexfen,  Sir  Orlando  Bridgeman,  Sec. 

[rj  It  is  properly  the  privilege  of  learning,  as  clergy,  in  old  French, 
fogm&edijcience,  or  learning,  as  appears  by  the  old  proverb  :  Un  poignet  de 
bonne  vie,  mieux  vaut  qiiun  mny  de  clergie.  I  mould  apologize  for  here 
mentioning,  likewife,  the  fignificatibn  of  another  old  French  word,  in  the 
motto  of  the  order  of  the  garter,  as  it  hath  no  relation  to  the  prefent 
ftatute.  Beaumanoir  (who  wrote  in  the  time  of  Phillipe  le  Bel,  cotemporary 
with  Edward  the  Third  J  ufes  the  word  houny  for  difoonour  d.  The  lignifi- 
cation  of  that  motto  therefore  is,  "may  he  meet  with  difionour,  who  thinks  ill 
"  of  the  order  and  i/ijlitution." 

[cf\  Lord  Bacon  fays,  that  -the  bifliop  was  to  prepare  the  book,  and  the 
e  was  to  turn  to  what   part  he  fhould  think  proper,  vol.  ii.  p.  378. 
contradicts  the  generally  received  tradition,  which  is,  that  the  criminal 
•was  tried  in  reading  a  particular  verfe  of  the  Pialms. 

[/}  It  hath  already  been  obferved  on  the  feventecnth  of  Edward  the 
Fourth,  that  many  belonging  to  the  king's  houfhold  were  executed  for 
larceny  in  the  year  1477;  Thefe  criminals  therefore  could  not  read, 
otherwife  they  would  have  been  entitled  to  their  benefit  of  clergy. 

ptation 
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tation  to  in  the  poorer  people,  viz.  that  of  want,  or  narrow  cir- 
cumftances. 

With  regard  to  thofe  who  were  not  clerks  (and  confequently 
could  not  read)  it  was  a  high  offence  for  any  one  to  inftruct  them 
during  the  time  of  their  impriibnment,  fo  that  they  might  be  ena- 
bled to  plead  the  privilege  at  the  time  of  their  trial.  We  find, 
therefore,  in  the  book  of  Ajjifes\_f\,  that,  amongft  the  articles  to  be 
given  in  charge  in  the  King's  Bench,  there  is  one  "  des  Gardiens 
"  des  prifons  qui  apprennent  les  laiz  perfons  qui  font  en  leur  garde, 
"  letture,  per  caufe  de  Jdvation  de  leur  viz  et  definrbation  de  la 
"  common  ley,  que  la  juftiee  ne  fe  pint  parfaire  per  eux,  comme  fur 
"  laiz  gens,  en  deceit  del  rov." 

Befides  this,  the  clergyman  underwent  a  trial  before  the  or- 
dinary [g],  who,  though  a  favourable  judge,  yet  may  be  prefumed 
to  have  fometimes  inflided  very  fevere  ecclefiaftical  punimments  ; 
and  there  is  an  inftance  mentioned  by  Carte,  of  a  clergyman's  being 
not  only  degraded  (in  the  time  of  Henry  the  Second)  by  fentence 
of  a  court  chriftian,  but  likewife  branded  in  the  cheek  with  a  red- 
hot  iron  [/>]. 

With  regard  to  the  punifhment  of  branding  inflic~red  by  this 
ftatute,  it  is  directed  to  be  on  the  left  hand,  both  from  fear  perhaps 
of  mutilation,  as  alfo  from  its  not  expoling  the  criminal  to  fo 
public  a  fhame  ;  the  left  hand  not  being  fo  frequently  ufed,  as  the 
right  hand,  When  the  branding  was  afterwards  changed  from 
the  thumb  to  the  cheek,  by  a  ftatute  of  queen  Elizabeth,  the 
preamble  of  the  ftatute  of  king  William  (which  re-eftablifhes  this 
firft  method  of  branding  on  the  left  thumb)  recites,  that,  by  the  mark 
being  more  apparent,  the  criminals  became  more  abandoned  [i]. 

[£]  He  who  claimed  benefit  of  clergy,  was  prifoner  to  the  ordinary  for 
life.     State  Trials,  vol.  i.  p.  367. 

[A]  Vol.i.  p.  581. 

[z]  "  Coli  rura  ergailulis  pefiimum  eft,  damnatis  mantis,  hifaiptis  vullus." 
Pliny. 

As 
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As  tranfportation  is  now  become  the  moft  common  punim- 
ment  [i]  of  criminals  fince  the  eftablifliment  of  our  colonies  in 
America  [/],  it  may  not  be  improper  here  to  confider,  whether  it 
continues  to  anfwer  the  purpofes,  for  which  this  mode  of  pu- 
nifhment  was  originally  inftituted.  Our  American  fettlements  are 
now  in  fuch  a  ftate  of  profperity,  that  it  cannot  be  fuppofed  to 
carry  with  it  the  terror,  that  it  did  in  the  laft  century  :  it  mould, 
therefore,  feem  proper,  that  die  condition  of  pardon  mould  now  be, 
that  the  criminal  be  tranfported  to  Hudfon's  Bay,  or  fome  of  the 
new  colonies  in  Eaft  and  Weft-Florida  [m].  It  was  thought  in 
the  fourteenth  and  fifteenth  centuries  to  be  fo  dangerous  a  voyage 
to  the  Eaft,  or  Weft-Indies,  that  the  crew  of  both  Columbus  and 
Vafquez  de  Gama[}i\  confifted  in  part  of  criminals,  who  were 
pardoned  upon  condition  of  embarking  in  thofe  expeditions ;  and, 
long  after  this,  they  were  fuppofed  to  be  liable  to  ftill  greater  dan- 
gers on  more.  Thefe  terrors  are  now  in  a  great  meafure  vanifhed  ; 
and  the  paflage  is  almoft  confidered  as  a  voyage  of  pleafure,  during 
which  they  are  perfectly  idle,  and  therefore  in  the  very  ftate  they 
would  wifh.  When  they  are  landed,  they  are  expofed,  not  to 
wild  beafts  and  favages,  but  become  fervants  to  their  own  coun- 
trymen, who  fpeak  the  fame  language,  and  have  contracted  the 
fame  habits  of  living,  to  which  they  have  been  ufed  in  the  mother 
country.     It  mould  therefore  feem,   that  the  place  to  which  the 

[i]  The  firft  ftatute,  which  inflifts  the  punifhment  of  tranfportation,  is 
rthe  39  Eliz.  ch.  iv. 

[/]  It  is  likewife  the  punifhment  in  all  other  countries,  who  happen  to 
have  colonies:  thus  the  Danes  tranfport  to  Tranquebar,  and  the  Spaniards 
to  the  leaf!  cultivated  part  of  their  very  extenfive  dominions  of  defart  in 
South-America. 

[m]  I  have  been  informed  (fince  the  former  edition),  that  Eaft-Florida 
is  a  very  healthy  climate,  I  would  therefore  confine  what  is  faid  to  Weft- 
Florida.  It  appears  by  Sir  John  Strands  Reports,  that  when,  after  the 
•peace  of  Utrecht,  we  became  firfl  poifelt  of  Mahon,  the  criminals  were 
frequently  rranfported  to  Minorca. 

[«]  Herrera. 

criminals 
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criminals  are  tranfyortcd  [o]  fliould  be  altered,  or  perhaps  a  new 
inmifhment  fubftituted  in  the  room  of  it :  Confinement  in  the  dock- 
yards  have  been  propofed  in  parliament  ;  and  the  bill  pafled  the 
lower  houfe  without  any  materia]  oppofition. 

Maupertuis,  in  one  of  his  dmertations,  hath  advifed  likewife, 
that  criminals,  whofe  lives  arc  forfeited,  fliould  be  pardoned,  on 
condition  that  fome  hazardous  experiment  for  the  promotion  of 
medical  knowledge,  may  be  tried  upon  them.  Thofe  who  ftart 
at  the  fuppofed  inhumanity  of  this  propofal,  fliould  confider 
whether  certain  death,  or  a  chance  of  furviving,  is  the  greater 
mercy  to  the  criminal ;  and  furely  this  milder  punifhment  is  not 
more  fevere,  by  the  probability  of  the  experiment's  becoming  of 
general  utility  to  mankind  :  the  practice  of  inoculation  was  firft 
tried  upon  fome  criminals,  who  not  only  furvived  themfelves,  but 
have  faved,  and  will  continue  to  fave,  the  lives  of  thoufands  [/>]. 

I  cannot  pafs  unnoticed  the  24th  chapter  of  this  law,  as  Lord 
Bolingbroke,  and  many  other  writers,  have  ftyled  it  (kcit  i$oyJtv) 
the  jlatute  of  alienations,  and  have  dated  the  power  and  influence 
of  the  commons  as  commencing,  from  perpetuities  and  entails 
being  now  firft  broken  through  and  aboliflied.  This  is  an  in- 
ftance  (amongft  many  others)  how  little  laymen  (if  I  may  fo  call 
them)  ever  look  into  the  ftatute-book,  or,  looking,  underjiand  not. 
It  is  only  neceflary  to  read  the  ftatute  to  refute  thefe  crude  and 
bold  affertions ;  and  the  eftate  of  a  tenant  in  tail  is  fo  far  from 
being  deftroyed  by  it,  that  his  intereft  is  faved,  if  he  makes  any 
claim  within   five   years  [q].     The  power  of  alienation,  therefore, 

[0]  I  have  been  informed,  that  there  hath  been  an  inftance  within  thefe 
twenty  years  of  a  criminal  rather  chufing  to  be  executed,  than  tranfported  : 
this  inftance,  however,  is  too  lingular  to  be  argued  from. 

fj>]  It  appears  by  the  Philofophical  Tranfactions,  for  the  year  1 667, 
that  the  transfuiion  of  blood,  from  which  fo  great  benefits  were  at  that 
time  expected,  was  tried  upon  Anthony  Maurez,  who  is  ftated  to  have  been 
a  madman ;  but  it  is  fuppofed  that  his  madnefs  did  not  appear,  till  after 
his  condemnation  at  the  Chatelet. 

[ff\  It  feems  to  have  been  conceived  by  fome  indeed,  that  the  tenant  in 
tail  (party  to  the  fine)  was  bound  by  this  ftatute,  which  is  very  confufed 
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at  this  time  did  not  arife  from  this  ftatute,  as  fuppofed,  but  from 
the  determination  of  the  judges  in  Taltaram's  cafe,  in  the  reign  of 
Edward  the  Fourth,  by  which  that  moil  extraordinary  of  legal 
flexions,  the  common  recovery,  was  eftablifhcd.  This  ftatute  is 
indeed  very  inaccurately  and  obfeurely  penned,  which  is  recited 
by  32  Hen.  VIII.  ch.  xxxvi.  and  which,  five-and-forty  years 
after  the  paffing  this  law,  binds  the  tenant  in  tail  immediately:, 
without  allowing  him  the  five  years  to  purfue  his  claim.  Lord 
Bacon,  in  his  life  of  Henry  the  Seventh,  fpeaks  thus  of  this  ftatute  : 
"  As  the  king  himfelf  had  in  his  perlon  and  marriage  made  a  final 
"  concord  and  agreement  in  the  great  fuit  for  the  crown,  fo  by 
"  this  law  he  fettled  the  like  peace  in  private  pofieffions  of  his 
"  fubjeefs."  Lord  Bacon  further  adds,  that  "  this  law  only  revived 
"  a  more  ancient  ftatute  [/-],  which  was  likewife  made  in  affirmance 
"  of  the  common  law."  He  then  obferves,  that  "  ftatutes  of  non 
"  claim  are  proper  for  turbulent  times,  as  ftatutes,  to  quiet  pof- 
"  feflions,  are  for  peaceable  ones." 

The  ftatutes  of  the  prefent,  and  the  next  feffion  of  parliament, 
were  printed  by  Wynken  de  Worde,  and  likewife  by  Julian 
Notary  in  1503  :  it  is  faid  likewife,  that  now  firft  began  the 
cuftom  of  prefixing  titles  to  the  ftatutes  [s].  A  title  is  no  part  of 
a  ftatute  (properly  {peaking")  it  not  being  read  three  times  (as  every 
other  part  of  a  law  is)  and  is  only  propofed  when  it  is  to  be  fent 
from  one  houfe  of  parliament,  to  the  other.  As  arguments  are, 
however,  frequently  drawn  from  the  title  of  a  ftatute,  it  is  to  be 
wifhed  that  there  was  a  little  more  attention  to  the  fettling  of  it. 
For  example,  who  would  expect  to  find  a  moft  material  alteration 
in  the  ftatute  of  dijlribntions,  in  a  law,  the  title  of  which   is,   An 

and  inaccurate ;  but  it  appears  by  the  title  and  preamble,  that  the  chief 
intention  of  the  legiflature  was  by  no  means  to  give  the  tenant  in  tail  any 
new  powers  of  alienation,  but  only  to  make  fines  with  proclamations,  a 
moft  complete  bar  againft  dormant  claims. 

\f\  Statute  of  Edward  the  Third. 

[j]  Lord  Kaym,  77.     Hardr.  324.    Inftances  have  however  before  this 
occurred. 
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AEl  for  the  revival  and  continuance  offeveralacls  of  parliament  [t]  ; 
and  indeed  it  is  impoffible,  when  ftatutes  relate  to  matters  of  a  very 
miiceilaneous  nature,  that  the  title  can  be  co-extenfive  with  the 
views  of  the  legiflature  :  it  is,  therefore,  to  be  wifhed,  that  fuch 
afts  of  parliament  were  diftinft  laws,  and  not  thrown  together  in 
that  very  ftrange  confufion,  which  hath  now  obtained  the  name  of 
a  bodge  podge  aft.  It  mull  be  admitted,  that  the  ancient  ftatutes, 
however,  are  much  more  faulty  in  this  refpeft,  than  the  more 
modern  ones :  fome  titles  to  ftatutes  are  even  ridiculous,  as  19  Hen. 
VII.  ch.  vi.     Pewterers  Walking. 

[f]  1 7  James  II.  ch.  xvii.  §  8, 
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TH  E  firft  chapter  of  this  ftatute  is  a  moft  humane  and  wife 
law,  made  for  the  protection  of  thofe  who  have  affifted  and 
fupported  the  king  in  poffeffion  of  the  crown,  whether  his  title  be 
a  good  one  or  not,  as  the  preamble  recites  it,  "  to  be  the  duty  of 
'*  the  fubjeB  toferve  their  prince,  and  fever eign  lord  for  the  time 
"  being  [it]"  Henry  the  Seventh  was  now  in  peaceable  poffeffion, 
and  we  muft  look  upon  the  ftatute  to  have  been  chiefly  made  with  a 
view  to  fecure  the  crown  to  himfelf  and  his  defcendants.  Every 
fubjecl:  was  now  ftrongly  interefted  to  appear  in  arms  on  his  behalf; 
as  if  they  were  overcome  by  the  Per  kin  Warbeck,  or  other  pre- 
tender, they  might  ftill  plead  this  ftatute  to  protect  their  perfons, 
and  fortunes.  After  the  reftoration,  many  who  had  fubmitted  to 
the  parliament  and  protector,  infifted  upon  the  equity  of  this  ftatute, 

{jt~\  What  afts  of  a  king  de  faclo,  and  not  de  jure,  fhall  bind  his  fuc- 
ceflbr,  was  agitated  in  the  cafe  of  Bagot  and  Ives,  which  is  reported  in  the 
Year  Book  of  the  ninth  of  Edward  the  Fourth,  and  during  the  terms  of 
Hillary  and  Trinity  of  that  year.  It  is  very  difficult  to  fay  upon  what 
points  the  court  determined,  but  it  fhould  rather  feem  that  the  judges 
were  of  opinion,  that  all  acts  of  the  king  de  faclo  (which  were  not  highly 
prejudicial  to  the  great  and  fundamental  rights  of  the  crown)  would  bind 
the  fucceflbr ;  nor  do  the  judges  or  counfel  feem  to  confide r  it  as  tender 
ground.  See  alfo  Bedford's*  Hereditary  Right  of  the  crown  of  England, 
p.  in,  &  feq.  It  is  likewife  mentioned  in  the  Year  Book  of  the  fourth  of 
Edward  the  Fourth,  Term  Pafch.  p.  20.  that  Sir  Ralph  Grey  was  be- 
headed, "  per  caufe  de  fon  perjury,  et  doublenefs  que  ii  avoit  fait  al  Hoy 
"  Henry  lejizejadis  Roy,  et  auxi  al  Roy  Edward  le  Quart,  que  ore  eft." 

'  I  am  informed  that  this  book,  though  ufually  afcribed  to  the  Rev.  Mr.  Hilkiah  Bedford, 
was  111  reality  written  by  the  Rev.  Mr.  Harbin,  and  the  preface,  by  the  Rev.  Mr.  Theophilus 
Dow  it. 

which 
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which  was  denied  them,  upon  a  Ariel  conftruclion  of  the  word 
king,  and  it  is  wifely  obferved  in  the  Confederations  on  the  law  of 
forfeiture,  that  the  conftrucYion  of  a  ftatute  of  this  kind,  will  always 
be  a  political  one.  Lord  Bacon  [w]  calls  this  ftatute  a  law  of  a 
ftrano-e  nature,  morejufi  than  legal,  and  more  magnanimous  than  pro- 
vident :  the  diftincYion,  however,  between  jitjl  and  legal  does  not 
feem  to  be  a  very  clear  one,  or  to  do  honour  to  the  fentiments  of 
this  great  writer. 

The  4th  chapter  fettles  the  cities  and  towns  which  are  directed 
to  keep  a  ftandard  for  meafures.     I  have  had  occafion  to  remark, 
in  the  obfervations  on  Magna  Charta,  how  ineffectual  all  regula- 
tions of  this  fort  have  ever   been   in    all  countries ;  and  one   great 
reafon  for  every  one's  being  unwilling  to  fubmit  to  them,   arifes 
from  the  abufes  of  office  in  the  clerks  of  the  market,  who  are  to 
carry  them  into  execution,  but  only  make  ufe  of  their  powers,  for 
the  purpofe  of    extortion  [x\.     This  is  dwelt  upon  in  a  charge, 
which  was  given  by  Sir  Edward  Coke  to  the  grand  jury  of  Nor- 
wich, in  1607.     His  words  are  thefe  :  "  The  clerk  of  the  market 
**  will  come  down,  and  call  before  him  all  weights  and  meafures  : 
**  if  there  is  a  fault,  he  and  the  informer  (hare  the  penalty,  but 
"  never  redrefs  the  abufe  :  it  was  once  my  hap  to  take  a  clerk  of 
"  the  market  in  thefe  tricks ;  but  I  advanced  him  higher  than  his 
"  father's  fon,  by  fo  much  as  from  the  ground  to  the  top  of  the 
(t  pillory.     If  you  of  the  jury,   therefore,   will  prefent  thefe  of- 
V  fences,  by  God's  grace  they  fhall  not  go  unpunifhed,  for  we  have 
"  a  coif,   which    Signifies   a.  fcull,  whereby,  in   the  execution  of 
"  juftice,  we  are  defended  againft  all  oppofitions  \  y]."     It  mull  be 
admitted,  that  the  chief-juftice  feems  to  cxprefs  himfelf  with  rather 
too  great  warmth  againft  this'  abufe ;  but  as  it  was  the  lirft  charge 
which  he  had  occafion  to  deliver  in  his  nftive  county  of  Norfolk, 
he  feems  to  have  been  rather  too  deiirous  of  popularity, 

£«/]  Life  of  Henry  the  Seventh, 
Seettiley'sPl.Parl.  p.  568. 
[y]  An  information  was  moved  for  againft  the  clerk  of  the  market  for 
extortion,  even  fo  late  as  the  fixth  of  George  the  Seeond.    Barn.  Rep.  p.  ^10. 

. 
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The  i  7th  chapter  is  entitled,  The  forfeiture  for  taking  offefants  [x] 
and  partridges,  or  the  eggs  of  haivkes  \a~\  or  fwans.  The  preamble 
recites  the  great  injury  to  lords  of  manors,  not  only  from  the  lofs  of 
the  pleafure  and  difport  to  their  friends  and  fervants,  but  likewile 
the  lofs  to  their  kitchen  and  table. 

What  are  called  Game  Laws,  are  peculiar  to  the  more  northern 
parts  of  Europe  ;  they  feem  not  to  have  been  even  thought  of  by 
the  ancient  Greeks  and  Romans.  Plato  \b~\  fays,  pyS'  aZ  t^Jtjvuv  Sypcu; 
aipvXcs  "toug  («  cipoSpa  ihtvQipios)  i7rix6ot,  which  fhews  the  diverfion 
to  have  been  thought  illiberal.  Falconry  firft  occafioned  this  fyftem 
of  laws  ;  and  hence  herons  were  held  in  high  efieem,  being  the  no- 
hleft  bird  the  falcon  could  fly  at.  If  they  could  not  procure  herons, 
then  any  other  large  bird  afforded  diverfion ;  and,  hence,  by  the 
laws  of  Iloel  Dda,  in  the  book  of  Triades,  "  Tres  funt  aves,  quas  in 
"  fundo  alieno  occidere  non  licet — et  grus  et  corvus  [c]." 
.  Since  this  ftatute  of  Henry  the  Seventh,  the  laws  for  the  preferva- 
tion  of  the  game  have  been  much  multiplied,  and  with  fevere  penal- 
ties, as  it  is  fuppofed  to  decreafe  daily.  It  will,  however,  in  time  be 
difcovered,  that  the  practice  of  (hooting  at  the  bird  on  the  wing  is 
the  real  occafion  of  thisjW].     By  19  Hen.  VII.  ch.  iv.  no  perfon 

\_z~\  In  the  time  of  Queen  Mary,  there  was  not  only  a  keeper  of  phea- 
fanis  and  partridges  to  the  queen,  but  likewife  a  taker.  The  kings  of 
England  had  alfo,  formerly,  a  fwanherd,  and  Sir  Edward  Coke  makes  this 
office  one  of  his  titles  in  the  fourth  Inft itute. 

[_a~]  Notwithflanding  the  penalty  for  taking  the  eggs  of  hawks,  the 
falcons  of  this  country  were  never  in  great  repute  ;  the  more  northern  the 
latitude,  the  better  the  falcons,  and  thofe  of  Iceland  are  particularly 
famous. 

\_b~\  De  Leg.  lib.  vii.  p.  642.    Lugduni,  1590. 

HP- 334- 

[d~]  As  this  is  looked  upon  at  prefent  to  be  the  only  fair  fporting, 

and  the  decreafe  of  the  game  is  not  only  attributed  to  other  caufes,  but  is 

produftive  of  ftatutes  attended  with  fome  rigour,  this  affertion  may  pof- 

fibly  feem  to  require  fome  proof.     Lefs  than  a  century  ago,  when  a  bird 

was  once  on  the  wing,  the  (hooter  dropped  his  gun,  defpairing  to  hit  it  ; 

and  I  have  myfelf  converfed  with  old  men  who  could  rind  all  forts  of 

5  may 
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may  flioot  with  a  crofs-bow,  without  the  king's  licence,  except  he 
be  a  lord,  or  have  two  hundred  marks  lands ;  which  may  poffibly 
have  occafioned  the  common  notion,  that  it  is  unlawful  to  moot  with 
what  is  called  white,  or  f lent  powder.  The  fevercft  law  for  dcftroy- 
ing  any  kind  of  bird  feems  to  have  been  that  of  the  Egyptians, 
mentioned  by  Herodotus,  eg  d  dv  \civ  ij  I^kx  dTto-£[clny,  %v  rt  'wuv,  rtv  ra 
dstcw,  Tidmvai  dvccyKt)  [e].  The  deftroying  of  birds  nefts  is  forbid- 
den,  Deut.  xxii.   6. 

The  2 1  ft  chapter  recites,  "  That  perjury  is  much  and  cujlomarily 
"  vfed  within  the  city  of  London,  amongjl  J'uch  perfons  as  pajjen  and 
"  been  impannelled  in  iffite,  joined  between  party  and  party" 

The  offence  of  perjury  hath  been  before  this  ftatute  complained 
of  in  preambles  to  feveral  laws  \J"\ ;  and,  what  is  very  Angular,  it 
is  always  the  perjury  of  a  juror,  who  finds  a  verdict  contrary  to  his 
oath,  and  not  the  perjury  which  we  hear  too  much  of  at  prefent,  in 
the  witnefTes  produced  at  a  trial. 

In  the  dance  of  death,  tranflated  from  the  French  in  this  king's 
reign,  with  fome  additions  to  adapt  it  to  Englifh  characters,  a  jury- 
man is  mentioned,  who  had  often  been  bribed  for  giving  a  falfe 
verdict  [g],  which  ihews  the  offence  to  have  been  very  common. 

game  on  the  ground.  The  corifequence  of  this  was,  that  the  gentleman 
had  no  oilier  amufement,  but  what  is  now  called  poaching;  and  in  the 
reign  of  Charles  the  Second,  a  very  colli y  and  pompous  book  (in  folio, 
with  engravings)  was  publifhed  and  entitled,  The  Gentleman  s  Recreation, 
in  which  there  are  copper-plates,  reprefenting  tonelling,  and  all  other 
kinds  of  mares.  This  treatife  was  in  fo  great  repute  at  the  time  of  its 
pubiita'tfon',  and  was  considered  as  being  of  fuch  general  utility,  that  it  was 
abridged  hi  the  Philofophical  Tranfactions,  for  the  year  1675.  The  greater 
plenty  of  game,  which  is  faid  to  be  in  France  than  in  England,  I  take  to 
he  a  confirmation  of  this  conjecture.  I  have  been  informed,  that  few  of 
the  French  gentry  flioot ;  on  the  contrary,  they  fell  their  game  at  marker, 
which  brings  a  better  price  likewife  when  taken  in  a  fnare,  at  the  fame 
time  that  the  expence  of  gun-powder  is  faved. 

\e\  Euterpe,  ed.  Gale,  p.  115. 

[/]   38  Edward  III. 

[gQ  The  flicriif,  who  returned  the  jury,  was  likewife  greatly  acceffary  to 
tins  oilente,  by  retaining  the  moil  partial  and  prejudiced  jurymen,     Carew, 

It 
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It  is  likewifc  remarkable,  that  this  partiality  and  perjury  in  jurors 
of  the  city  of  London,  is  more  particularly  complained  of  than 
other  parts  of  England,  by  the  preamble  of  this  and  other  ftatutes. 
Stow  informs  us,  that,  in  the  year  1468,  many  jurors  of  this  city 
were  punifhed,  by  having  papers  fixed  on  their  heads,  ftating  their 
offence  of  being  tampered  with  by  the  parties  to  the  fuit.  He  like- 
wife  complain?,  that  this  crying  offence  continued  in  the  time  of 
Queen  Elizabeth,  when  he  wrote  his  account  of  London  ;  and 
Fuller,  in  his  Englifh  Worthies,  mentions  it  as  a  proverbial  faying, 
That  London  juries  hang  half,  andfave  half.  Grafton  alio,  in  his 
Chronicle,  informs  us,  that  the  chancellor  of  the  bifhop  of  London 
was  indicted  for  a  murder,  and  that  the  bifhop  wrote  a  letter  to 
Cardinal  VVolfey,  in  behalf  of  his  officer,  defiring  the  attorney-general 
would  flop  the  profecution,  becaufe  London  juries  were  Jo  prejudiced, 
that  they  would  find  Abel  guilty  of  the  murder  of  Cain.  The 
punifhment  for  the  falfe  verdicf  by  the  petty  jury  is  by  writ  of  at- 
taint \JS\ ;  and  the  ftatute  direfts,  that  half  of  the  grand  jury,  on 
the  profecution,  fhall  be  ftrangers,  and  not  Londoners.  There  is 
no  ftatute  again  ft  the  perjury  of  a  witnefs  till  5  Eliz.  ch.  ix.  Is  it 
not  therefore  extraordinary  that  the  Mexicans  [71,  when  firft  con- 
quered by  the  fuppofed  more  civilized  Europeans,  mould  have 
punifhed  this  offence  with  death  ? 

in  his  account  of  Cornwall,  informs  us,  that  it  was  a  common  article  in  an 
attorney's  bill,  to  charge  pro  amicitia  vicecomitis. 

\Jf\  It  appears  by  15  Hen.  VI.  ch.  v.  (which  likewife  recites  the  great 
increafe  of  perjury  in  jurors,  and  in  the  ftrongeft  terms)  that  in  every  at- 
taint there  were  thirteen  defendants,  viz.  the  twelve  jurors  who  gave  the 
verdift,  and  the  plaintiff  or  defendant  who  had  obtained  it,  and  who  there- 
fore was  fuppofed  to  have  ufed  corrupt  means  to  procure  it.  For  this 
reafon,  if  the  verdift  was  given  in  favour  of  the  crown,  no  attaint  could 
be  brought,  becaufe  the  king  could  not  be  joined  as  a  defendant  with  the 
jury  who  were  profecuted. 

[/']  Herrera. 
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STATUTES   MADE    AT   WESTMINSTER, 

19  Hen.  VII.  A.  D.  1503. 

1"^IIE  feventh  and  laft  chapter  of  this  ftatute  is  entitled, 
briefly,  murder  :  the  preamble  recites,  that  one  James  Gramef 
yeoman,  had  murdered  his  mafter  Richard  Tracy,  at  Brentwood,  in 
PIflex :  the  criminal,  as  the  law  then  ftood,  having  a  right  to  claim 
the  benefit  of  clergy  [/■],  this  ftatute  deprives  him  of  this  privilege  ; 
and  likewife  enacts,  that  if  any  lay  perfon,  afterwards,  mail  mur- 
der his  lord,  mafter,  or  fovereign  immediate,  he  fhall  not  be  allowed 
to  plead  his  clergy  [/].  I  mould,  therefore,  think,  as  the  preamble 
recites  this  particular  cafe  of  petty  treafon,  and  concludes  by  taking 
clergy  from  thofe  who  fhould  be  convicted  of  this  fpecies  of  murder, 
that,  though  the  word  murder  is  ufed  in  one  part  of  the  preamble, 
the  true  conftruclion  of  this  law,  which  in  effect  punifhes  with  death 
(though  the  moft  crying  of  offences)  fhould  not  extend  further 
than  to  petty  treafon,  though  the  title  makes  no  mention  of  petty 

XJT\  In  the  fourth  year  of  Henry  the  Eighth,  the  abbot  of  Winchcomb 
preached  againft  the  taking  away  this  privilege,  upon  the  text  of  Nolite 
tangere  chrijlos  meos;  he  was  oppofed  in  that  convocation  with  great 
warmth  and  liberality  of  fentiment  by  Dr.  Standiih.  Burnet's  Hifl.  Ref. 
vol.  i.  p.  12. 

[/]  1  find  but  one  inftance  of  a  criminal's  not  claiming  the  benefit  of 
clergy,  which  is  that  of  the  duke  of  Somerfet.  Hayward,  in  his  life  of 
Edward  the  Sixth,  p.  137.  Quarto.  It  appears,  however,  by  Bilhop 
Burnet's  account  of  his  trial,  that  he  had  no  counfel  to  affift  him,  and 
therefore  might  poffibly  be  ignorant  that  he  was  entitled  to  this  privilege. 
We  have  indeed  no  very  accurate  relation  of  this  duke's  trial ;  the  form 
of  the  indi&ment,  however,  is  inferted  in  Coke's  Entries,  p.  482.  by  which 
it  appears  to  have  been  a  complicated  charge  of  treafon  and  felony,  and 
therefore  moft  certainly  illegal.  His  peers  acquitted  him  of  the  treafon, 
and  it  is  generally  agreed  that  the  evidence  of  the  felony  (of  which  he 
was  found  guilty)  by  no  means  brought  his  cafe  within  the  ftatute,  upon 
which  the  prolecution  was  endeavoured  to  be  fupported. 

A  a  a  treafon, 
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treafon,  but  on  the  contrary  confifts  of  the  fingle  word,  murdeg. 
This  doubt,  which.  I  have  ventured  to  ftate,  is  now  become  a  mere 
point  of  fpcculation,  as  23  Hen.  VIII.  ch.  i.  hath  exprefly  taken 
away  the  benefit  of  clergy  from  murderers.  I  fhould  be  inclined, 
however,  to  think,  that  thofe  criminals,  who  may  have  been  ex- 
ecuted between  the  prefent  llatute's  palling  and  the  twenty-third  of 
Henry,  the  Eighth,  did  not  fuffer  according  to  law. 

It  fi  indeed,  very   extraordinary,   that   this    moft   horrid   of 

crimes  fhould  have  llfeen  entitled,  for  fo  many  centuries,  to  luch  3 
falfe  mercy  and  indulgence  :  I  have,  however,  before  obferved, 
that  this  privilege,  anciently,  could  only  be  claimed  by  thofe  few 
who  could  actually  read,  and  that  if  any  one  pref  med  to  teach  a 
criminal  whilft  in  prifon,  it  was  confidered  as  a  mifdemeanor.  It 
likewife  feems  moft  extraordinary,  that  this  horrid  crime  fhould 
have  been  punifhed  capitally  in  fo  few  countries,  when  not  only 
the  dictates  of  natural  juftice  feem  to  require  fuch  a  retaliation  and 
attonement,  but  likewife  by  the  moft  ancient  of  all  laws,  that  of  the 
Jews  [;;?],  blood  10  as  to  be  foe  d  for  blood. 

In  the  Homerical  times,  murder  was  punifhed  by  a  wergild,  or 

banifhment. 

— —  x.a.1  y.vj  tiq  re  x.u<riyvrjcio  Qevoio 
Tlotvyv,  ij  x  TzaiSoi  tSe£u!o  Ttuveturc;' 
Kai  p    0  piiv  cv  oriptu)  ptsvet  aura,  aro/A    aTrcjwcif, 
Ti  St  t   t^tCsjai  xgaSi'/i  £  Bvpcs  dyr,vu^ 
Ylotv\v  Sefcapsvx'  Iliad.  I.  629. 

■     ■     ■  yaivje  d.7ro  •sra]^So(,  avSget  KctjaKJccs'   II.  O.  335. 

There  are  likewife  paffages  in  the  Odyffey,  which  fhew,  that  the 
murderer  was  not  looked  upon  with  horror,  as  Minerva  (under 
difguife,  and  pretending  to  be  an  old  friend  of  Ulyffes)  fpeaks 
highly  in  his  praife,  when  he  went  to  procure  fome  poifon  for 
arrows  ;  which  were  never  ufed  in  thofe  times  againft  an  enemy  in 
battle. 

ACUH I   C  I' 

[m~]  Both  Herodotus  and  BrifToniusinform  us,  that  the  kings  of  Perfia 
never  permitted  a  criminal  to  be  punifhed  for  the  firft  offence,  which  is 
exprefly  the  fame  thing  with  our  benefit  of  clergy. 

OdgfAXKOV 
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^d^/axKiv  MOfiofytyov  oifyfxivcg,  ofipct  cl  eirj 

life  ££i'so9-««  ^aAx^eaj*  .  OdyfT.  A.  26 1. 

And  the  fuitors  of  Penelope  afterwards  fuppofe,  that  Telemachus; 
with  whom  they  live  upon  tolerable  terms,  is  gone  to  a  neigh- 
bourin<r  illand, 

Ef  <5e  Qa'fy  Xg#WJ»  £  quiets  Tzdvlug  cAeoS-?'         Odyff. 
Minerva  likewife  advifes  to  deftroy  the  fuitors : 

■  -i,i  ccXcf,  v\  uutyxdcy  — 

which  is  very  extraordinary  advice  to  be  given  by  a  deity ; 
efpecially  as  the  whole  crime  in  the  fuitors  was  the  trefpaffing,  per- 
haps, too  long  upon  Telemachus's  hospitality. 

By  the  laws  of  the  twelve  tables,  murder  was  a  capital  offence 
among  ft  the  Romans ;  but  by  the  Lex  Porcia,  all  capital  punifh- 
ments  might  be  remitted  lor  that  of  banifhment,  as  appears  by  the 
famous  ipeeches  of  Ccejan  and  Ctito  in  Salluft.  Horace  claries  an 
affalRn  only  with  an  adulterer  : 

Si  mcechus  foret,  aut  Jicarius,  aut  alioqui 
Faniojhs. 

And  if  we  may  credit  the  accounts  of  modern  travellers,  this 
moft  bale  and  atrocious  crime  is  ftill  pradfifed  in  Italy  with  a 
degree  of  impunity,  and  often  in  the  face  of  the  fun.  Aflaffination 
is  fajd,  likewife,  to  be  ftill  not  uncommon  in  Spain  2nd  Portugal ; 
and  amongft  the  defences,  which  a  perfon  accufed  of  murder  may 
infift  upon,  the  firft  mentioned  is,  that  the  perfon  flain  was  Jk 
enemigo  concchh  ["/?]. 

It  is  well  known  that  the  wergild,  or  fatisfacYion  to  the  relations 
of  the  perfon  murdered,  was  thought  fufficient  atonement ;  and 
there  is  in  the  laws  of  Atbeljlan,  collected  by  'John  de  Brompton, 
a  general  head  thus   entitled  :   "  cujus   astatis,  et  pro  quo   pretio, 

\_n\  Fuer.  Real  de  Efp.  245.  "  Nullus  qui  fuura  occiderit  inimicum, 
"  debet  fecum  aliquid  de  iis  qucte  invenerit  afportare,  ne  potius  pr  adonis, 
"  qtiam  inimici  not  am  incurrere  videatur."  Fueros  de  Arragon,  p.  1 06. 
This  law  feems  even  to  honour  the  aflaflin,  under  the  name  of  an  enemy. 

A  a  a  2  "  aliquis 
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"  aliquis  fit  occidendus."  Thus  likewife  by  the  laws  of  Ina,  «*  qui 
"  puerum  genuerlt  et  celaverit,  non  habeat  interfedi  Weram,  fed 
44  rex  et  dominus."  It  appears  by  26  Hen.  VIII.  ch.  vi.  that 
compofitions  for  murder  were  then  paid  in  Wales^  as  it  does  alfo 
by  Krebs  (in  his  treatife  De  ligno  et  lapide),  that  they  ftill  continue 
to  be  paid  in  Saxony  [0]. 

Tacitus  gives  us  the  reafon  of  this  very  lingular  curtain's  pre- 
vailing amongft  the  Germans,  "  JLuitur  homicidium  certo  pecudum 
44  vel  armentorum  numero,  recipitque  fatisfa&ionem  univerfa  domus, 
*<  utiliter  in  publicum,  quia  periculoiiores  funt  inimicitiae  juxta 
44  libertatem."  And  indeed,  all  barbarians  are  particularly  ad- 
dicted to  revenge. 

Bou/ainvi/Jiers,  in  his  abridgement  of  the  hiftory  of  France,  in- 
forms us,  that  if  the  criminal  himfelf  could  not  pay  the  wergild,  his 
relations  were  liable :  and  in  another  place  he  fays,  "  Le  Franc  ne 
"  couroit  jamais  rifque  de  fa  vie,  que  dans  les  combats.'1'' 

I  have  before  mentioned,  that  the  Mexicans  punifhed  murder  by 
a  wergild  ;  it  fhould  feem  likewife,  that  this  cuftom  is  fpread  over 
moft  parts  of  Afia,  though  the  Koran  hath,  in  part,  adopted  the 
Mofaical  law[/>].  Modern  travellers,  and  lady  Mary  Wortley 
Montague  in  particular,  mention,  that  little  inquiry  is  made  about 

\o\  It  appears,  however,  by  Lindenbrogue  and  Baluzius,  that  this 
cuftom  (even  anciently)  did  not  prevail  in  all  parts  of  Germany.  Petrus 
de  la  Marca  gives  an  account  of  a  wergild  of  three  cows,  which  hath  been 
paid  from  the  molt  remote  antiquity  by  one  parifh  in  the  Pyrenees,  to  a 
neighbouring  parifli  on  the  firft  of  June  annually,  as  a  fatisfaction  for  the 
murder  of  three  perfons.  Marca  Hifpanica,  p.  68.  But  the  moft  Angular 
of  thefe  punifhments,  is  by  the  laws  of  Canute  :  "  If  murder  be  committed 
■  in  a  church,  the  fatisfa&ion  {hall  be  paid  to  Jefus  Chrift,  the  king,  and 
"  the  relation."  Wilkins,  Leg.  Angl.  Saxon.  The  Mexicans  likewife 
punifhed  by  a  wergild.     Herrera. 

fj>]  "  O!  true  believers,  the  law  of  retaliation  is  ordained  you  for  the 
"  flain  ;  the  free  fhall  die  for  the  free,  the  fervant  for  the  fervant,  and  a 
"  woman  for  a  woman  :  but  he  whom  his  brother  fhall  forgive,  may  make 
"  fatisfacYion  according  to  what  is  juft.  This  is  indulgence  from  your  Lord, 
*'  and  mercy."     Sale's  Koran. 

a  mur- 
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a  murder  at  this  day  in  Turkey.  "  It  is  the  bufmefs  of  the  next 
"  relation  to  profecute,  and  if  they  like  better  to  compound  the 
"  matter  (as  they  generally  do)  there  is  no  more  faid  of  it  [?]." 
Gemelli  likewife  informs  us,  that  in  the  Mogul's  territories  a 
wergild  is  due  to  the  relations,  but  that  it  is  reckoned  difhonou- 
able  to  claim  it  [r]. 

I  mould  apologize  for  the  length  of  thefe  obfervations,  and  the 
many  authorities  I  have  cited,  to  mew  that  murder,  by  moil  laws, 
hath  not  been  attended  with  its  proper  puniihment  of  death  (and 
which,  indeed,,  is  not  a  futficient  atonement  for  the  crime)  did  it 
not  tend  to  make  every  Enghihman  happy  to  be  born  in  the  pre- 
fent  times,  when  ajuft  horror  is  conceived  of  this  molt  atrocious  of 
offences,  and  that,  whiift  he  enjoys  the  bleffings  of  a  free  govern- 
ment, his  life,  and  his  continuing  to  enjoy  them,  is  infured  by  every 
poffible  human  precaution  ;  and,  what  is  perhaps  ftill  more  va- 
luable, he  is  fecured  even  from  the  apprehenlion  of  receiving  his 
death  from  the  hands  of  his  neighbour.  Life  is  fcarcely  worth  a 
thought  whiift  the  mind  can  harbour  fueh  a  fufpicion. 

This  is  the  laft  ftatute  of  Henry  the  Seventh  which  I  fhall  have 
occafion  to  make  any  obfervations  upon.  It  is  well  known,  that 
this  king  hath  had  an  exprefs  panegyrift  in  the  great  Lord  Bacon, 
who,  however,  is  obliged  to  admit,  that  towards  the  latter  end  of 
his  reign  he  was  too  much  inclined  to  the  left-hand,  in  order  to 
reap  forfeitures  ;  and  if  this  had  not  been  admitted  by  his  principal' 
hiftorian,  the  known  punifhments  of  Empfon  and  Dudley  \i\  for 

[9]  Vol.  iii.  p.  39.  ' ! 

[>-]  Having  faid  fo  much  with  regard  to  the  wergild,  or  weregild,  I  fhall 
here  hazard  an  etymology  of  the  word,  though  it  does  not  agree  with  the 
GlofTaries.  The  word  war  is  rendered  by  Bullet,  doux,  clement,  benin ; 
and  the  word  gild  (amongft  other  fignifications)  by  a  tax  or  fine :  wergild, 
therefore,  figniiies  the  mild  fine  or  puniihment ;  and  fo  it  certainly  is,  for  fo 
horrid  a  crime  as  murder.      jba.Utru> ! 

[_s~\  Henry  the  Seventh  at  firft  compounded  for  fmall  penalties  on  penal 
profecutions ;  but  growing  more  avaricious,  he  appointed  Empfon  and 
Dudley  to  be  mailers  and  furveyors  of  them.  Grafton,  p.  57.    Sir  Thomas 

their 
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their  illegal  extortions,  in  order  to  fill  the  king's  coffers,  have  put 
this  bleniifh  in  his  character  paft  all  cavil  or  difpute.  I  have  be- 
fore obferved,  that  the  ftatute  of  alienations  (as  it  is  ftyled  by  Lord 
Bolingbroke  and  others,  and  with  fuch  profusion  of  commendations) 
was  by  no  means  fo  extenfive  in  its  confeqnences  as  they  have 
apprehended,  nor  could  poffibly  have  been,  if  they  had  read  this 
ftatute  with  any  degree  of  attention.  Henry  had,  however,  the 
merit,  either  from  reafons  of  policy,  or  perhaps  more  humane  mo- 
tives, to  render  the  lower  clafs  of  people  more  independent  and 
free  from  the  oppreffion  of  the  rich  and  powerful,  of  which  a  ftatute 
.of  the  i  ith  year  of  his  reign  ££J,  entitled,  A  mean  to  help  and 
Jpecd poor  perfons  in  their  fuits,  and  commonly  known  by  the  name 
-of  the  Pauper  act  [«],  is  a  very  fufficient  proof.  He  therefore  de- 
More,  in  his  collection  of  Epigrams,  glances  at  this  avarice  in  the  prede- 
ceffor  of  Henry  the  Eighth : 

«'  Non  jam  divitias  ullum  eft,  magnum  ejfefokbat, 
"  Qutefitas  nullo,  crimen,  habere  dolo  ;" 
and  Lord  Bacon,  in  the  hiftory  of  his  reign,  mentions  the  having  feen  an 
account  of  Empfon's  with  regard  to  forfeitures,  poftilled  with  the  king's 
own  hand,  vol.  iii.  p.  too.     Reftitution  was  made  by  the  executors  of  this 
king  of  feveral  of  thefe  penalties.     Grafton,  p.  57. 

[ii~]  The  modern  practice  under  this  ftatute,  is  to  make  the  plaintiff  Avear 
he  is  not  worth  5  /.  befides  his  wearing  apparel.  The  ftatute  however  of 
Henry  the  Seventh  fpeaks  of  poor  perfons  indefinitely,  nor  am  I  aware  from 
whence  this  pvaftice  hath  been  fo  fettled,  if  it  is  not  from  the  2  Geo.  II. 
ch.  xxviii.  §  3.  which  is  confined  however  to  the  cafe  of  defendants  pro- 
fecuted  for  offences  againft  the  cuftoms.  Notwithstanding  the  humanity 
of  this  act  of  Henry  the  Seventh,  by  2  3  Hen.  VIII.  ch.  xv.  the  pauper  may 
be  punifhed  at  the  difcretion  of  the  judges,  which  accounts  for  what  is 
fometimes  heard  of,  though  feldom  practifed,  of  a  pauper  plaintiff's  being 
whipped.  The,  Jewiih  law,  on  the  contrary,  forbids  the  countenancing  a 
■poor  man  in  his  caufe,  Exod.  xxiii.  3.  which  is  to  be  confidered,  however,  as 
one  of  our  ftatutes  againft  maintenance.  The  acts  which  have  introduced 
the  neceflity  of  (lamps,  in  law  proceedings,  make  the  conteft  between  the 
rich  and  poor  ftill  more  unequal,  than  it  was  in  the  time  of  Henry  the 
Seventh. 

5  defer  ves 
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ferves  the  honourable  title  which  James  the  Firft  [w]  fays  his 
grandfather  had  obtained,  viz.  The  poor  maris  king  ;  a  title  which 
dcferves  to  laft  to  the  remoteft  ages,  when  his  elegant  and  ex- 
penfive  monument  in  Weftminfter-abbey  is  not  to  be  found  in  its 
place. 

This  protection  of  the  lower  clafies  of  his  fubjedts,  produced,  as 
a  natural  confequcnce,  a  greater  freedom  and  independency  in  the 
lower  houfe  of  parliament  [at]  Sir  Thomas  More  oppofed  a  fub- 
,  with  fuccefs,  in  the  laft  year  of  this  king's  reign  ;  which  is, 
perhaps,  the  firft  inftance  of  oppofition  to  a  meafure  of  the  crown, 
by  a  member  of  the  houfe  of  commons. 

Kj.;.u;  ItlitMS,  o,n  yxg  d&mr;(@*y 

'O  stji'Hoq  T£  Ifl»  SlXW  1(7)11'    IX*' 

Nixjs  oo  fj-iiav  rl-j  [isyocn,  Smxi'  tp(uu- 

Stobceus,  p.  17 1,  citing  Euripides  in  Supplicibus.  Parifiis5 1623,  4^ 

[lO~\  BtxtriXtxov  ftapov,   ch.  xii. 

[*]  Sir  Thomas  More,  in  the  fame  epigram  before  cited,  alludes  to  this 
encouragement  of  the  lower  clafs  of  people  : 

"  Defpectusque  diu  magnatum  nobilis  ordo, 
"  Obtmuit. primo  prijtina  jura  die? 
viz.  on  the  acceflion  of  Henry  the  Eighth. 
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STATUTES  MADE  AT  WESTMINSTER, 
3  Hen.  VIII.  A.D.  151 1. 

THE  nth  chapter  of  this  ftatute  opens  with  a  very  re- 
markable preamble  in  favour  of  the  regular  phyficians  and 
furgeons  :  "  For  as  much  as  the  fcience  and  cunning  of  phyfick 
"  and  furgery  is  daily  within  this  realm  exercifed  by  a  great  mul- 
"  titude  of  ignorant  perfons,  of  whom  the  greater  part  have  119 
"  infight  in  the  fame,  nor  in  any  other  kind  of  learning  :  fome  alfo 
"  can  [y]  no  letters  on  the  book,  fo  far  forth,  that  common  ar- 
"  tificers,  as  fmiths,  and  weavers,  and  women,  boldly  and  accu- 
"  ftomablv,  take  upon  them  great  cures,  in  which  they  partly  ufe 
"  forcery  and  witchcraft,  partly  apply  fuch  medicines  to  the  dif- 
'*  eafe  as  be  very  noious,  and  nothing  meet,  to  the  high  difpleafure 
"  of  God,  great  infamy  to  the  faculty,  and  the  grievous  damage  and 
"  deftruftion  of  diverfe  of  the  king's  people." 

From  this  preamble  it  mould  feem,  that  phyfick  was  more 
liberally  profeffed  in  England  at  this  tune,  than  perhaps  in  any 
other  part  of  Europe  ;  and  I  mould  conjecture,  that  this  preamble 
was  drawn  by  the  famous  Liuacer,  as  we  find  by  14  Hen.  VIII. 
ch.  xv.  that  his  name  is  the  fecond  mentioned  in  the  firft  charter 
to  the  college  of  phyficians,  after  Ferdinandus  de  ViBorid  [z]. 

Lord  Chief  Juftice  Hale  fays,  that  this  ftatute  is  a  good  caution 
to  empiricks,  who  are  certainly  fubjeft  to  the  penalties,  if  they 
tranfgrefs  it ;  but  combats  much  an  opinion,  which  it  feems  pre- 
vailed in  his  time,  that  if  a  patient  of  fuch  an  empirick  died  through 
his  ignorance,  he  might  be  indicted  for  murder  [<?]. 

[jQ  This  (hemic!  be  con. 

\_z\  It  appears  by  many  letters  of  the  kings  of  England  to  the  popes, 
that  their  phyficians  were  formerly  eccleliafticks,  on  whom  the  pope  is  in- 
treated  to  beitow  preferment.     Kyoier. 

[>]  Vol,  i.  p.  240, 

There 
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There  are  among  the  laws  of  Beam  (in  Du  Moulin' s  Collection 
of  the  Cuftoms  of  the  different  provinces  of  France)  fome  feemingly 
wife  regulations  with  regard  to  the  improvement  of  medicine,  and 
which  are  at  leaft  of  equal  antiquity  with  the  prefent  law  :  and  by 
the  laws  of  Provence,  the  acting  as  both  phyfician  and  apothecary  is 
forbidden,  under  no  lefs  penalty  than  banifhment.  "  Los  medccin 
"  no  deben  haber  part  en  los  droguas  deus  Ipotecaires,  fans  pen  a  de 
"  perdere  talas  droguas,  et  efiar  forabanditz.  deu  Pais  [by 

By  an  ancient  law  of  the  Wifigoths  (whilft  in  Spain  [cj)  a  phy- 
fician  is  not  permitted  to  prcfcribe  to  a  criminal,  but  in  prefence  of 
the  gaoler ;  the  reafon  of  which  very  angular  law  I  take  to  be, 
that  it  was  apprehended  he  would  fupply  him  with  drugs  to  de- 
ftroy  himfelf,  and  fo  avoid  the  publick  execution  due  to  his  guilt ; 
and  by  a  law  in  the  Fuero  Real  de  Efpana,  no  phyfician,  or  fur- 
geon,  is  to  bleed  a  man's  wife,  but  in  the  prefence  of  her  hufband, 
which,  without  citing  the  Fuero  Real,  fufficiently  appears  to  be  a 
Spanifi  regulation. 

Not  only  phyficians  are  intended  by  this  law  to  be  put  upon  the 
liberal  footing,  which  that  moll  learned  and  ufeful  profeflion  merits 
from  their  patients  and  the  publick  ;  but  furgeons  alfo,  who  receive 
a  further  encouragement  and  protection  from  a  ftatute  of  the 
fifth  of  Henry  the  Eighth,  which  exempts  them  from  an  attendance 
upon  juries  [d],     A  ridicule  has  been  thrown  upon  furgeons,  from 

[/>]  Du  Moulin,  vol.  ii.  p.  1 143. 

[c]  Fucr.  Jufg.  l.xi.  p.  433. 

[d~\  It  may,  perhaps,  be  thought  fingular  to  fuppofe,  that  this  exemption 
from  ferving  on  juries,  is  the  foundation  of  the  vulgar  error,  that  a  furgeon, 
or  butcher  (from  the  barbarity  of  their  bulinefs)  may  be  challenged  as 
jurors.  It  is  difficult  to  account  for  many  of  the  prevailing  vulgar  errors 
with  regard  to  what  is  fuppofed  to  be  law.  Such  are,  that  the  body  of  a 
debtor  may  be  taken  in  execution  after  his  death;  which,  however,  was 
pradifed  in  Pruflia  before  this  prefent  king  aboliihed  it  by  the  Code  Fre- 
derique.  Other  vulgar  errors  are,  that  the  old  ftatutes  have  prohibited 
the  planting  of  vineyards,  or  the  ufe  of  fawing  mills ;  which  lail  error  I 
ihould  conceive  to  have  been  occafioned  by  5  and  6Edw.VI.  ch.xxii.  which 
forbids  the  ufe  of  what  are  called  gi^-mills,  and  are   fuppofed  to  be  pre- 

'   B  b  b  their 
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their  having  been  incorporated,  formerly,  with  barbers,  from  which 
union  they  have  but  within  thefe  few  years  feparated  themfelves. 
The  ridicule,  however,  arifes  from  the  change  in  the  barber's  fitua- 
tion,  and  not  that  of  the  iurgeon  [e] :  before  the  invention  ot 
perukes,  barbers  were  not  employed  often  in  the  low  office  of  {ha- 
ving [f],  and  as  for  the  making  of  perukes,  it  is  a  branch  of 
trade  which  hath  no  fort  of  connection  with  chirurgery. 

judicial  to  the  woolen  manufacture.  There  is  likewife  an  aft  of  23  Eli/. 
ch.  v.  which  prohibits  any  iron  mills  within  two  and  twenty  miles  of 
London,  to  prevent  the  increafing  dearnefs  of  wood  for  fuel.  As  for 
fawing-mills,  I  cannot  find  any  ftatute  which  relates  to  them,  and  they  are 
eftablifhed  in  Scotland  to  the  very  great  advantage  both  of  the  proprietors 
and  the  country.  It  is  fuppofed  likewife  to  be  penal  to  open  a  coal  mine,, 
or  to  kill  a  crow,  within  five  miles  of  London ;  that  it  is  penal  to  (hoot 
with  a  wind  gun,  or  to  carry  a  dark  lanthorn.  The  firft  of  thefe  I  take  to 
arife  from  a  ftatute  of  Henry  the  Seventh,  prohibiting  the  ufe  of  a  crofs 
bow  ;  and  the  other  from  Guy  Faivkes's  dark  lanthorn  in  the  powder  plot. 

[f\  It  appears  by  Joinville's  Life  of  St.  Lewis,  that  barbers  in  other 
countries  were  anciently  the  furgeons  who  attended  armies  during  a 
campaign.  Speaking  of  the  ficknefs  in  the  chriflian  army  in  Egypt,  he  fays, 
"  les  barbiers  oterent  la  char  morte,"  p.  6$. 

[/]  It  mould  feem  from  ancient  portraits,  that  the  beard  was  fuffered 
either  to  grow  to  its  full  length,  or  elfe  to  have  been  clipped  in  part 
only, 
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STATUTES   MADE   AT   LONDON^], 

21  Hen.  VIII.    A.  D.  1529. 

TH  E  title  of  the   7th  chapter  of  this  ftatute  is  as  follows. 
"  Servants  embezelling  their  majlers  good,  to  the  value  of 
"  forty  fallings,  /ball  be  punijhed  as  felons  [h]  ;"  and  the  preamble 
fets  forth,  that  it  was  doubtful  at  common  law  whether  fuch  em- 
bezelling was  felony,  or  not.     This  feems  to  me  to  be  one  of  thofe 
doubts  recited  by  the  preambles  of  ftatutes,  which  have  much 
enervated  the  principles  of  the  common  law,   and  the  bad  con- 
fequences  of  which  I  have  already  obferved  upon.     It  is  agreed  by 
all  the  writers  on  the  crown  law,  that  if  a  butler  fteals  his  mailer's 
plate,  or  a  fhepherd  fteals  his  mailer's  fheep,  it  is  felony ;  and  the 
reafon  why  this  mould  be  confidered  as  a  felony  is  as  clear,  viz. 
his  having  no  fort  of  property  in  the  thing  ftolen,  and  therefore  he 
is  likewife  within  the  general  rule  of  all  larcenies  including  trefpafs, 
and  the  word  cepit  inferted  in  indictments  for  this  offence,  is  fully 
fatisfied. 

What,  therefore,  the  writers  upon  the  crown  law  fay  with  re- 
gard to  a  carrier's  Healing  goods,  who  is  carrying  them  from  one 
place  to  another,  feems  to  me  (I  fpeak  with  great  deference  to  fuch 
authorities  and  opinions)  not  to  be  confiftent  with  the  principle? 
which  are  above  laid  down  :  as  the  carrier  hath  no  better  property 
in  fuch  goods,  than  the  butler  hath  in  his  mailer's  plate,  or  the 
fhepherd  in  his  mailer's  fheep.  The  cafe  which  is  generally  cited 
in  fupport  of  this  doctrine,  is  the  thirteenth  of  Edward  the  Fourth  [/'], 

\_g~\  This  parliament  was  afterwards  adjourned  to  Weftniinfter. 
\b~\  By  27  Hen.  VIII.  ch.  xvii.  the  benefit  of  clergy  is  taken  away  from 
inch  offenders.     This  ftatute  is  publifhed  at  length  by  Raftall,  and  the 
title  of  it  is,  "  An  aft  concerning  fuch  as  be  put  in  truft  by  their  mailers, 
"  and  afterwards  do  rob  them." 
Term.  Pafch.pl.  5. 

B  b  b  2  which* 
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which,  though  it  is  the  foundation  of  what  is  conceived  to  be  law 
with  regard  to  this  point,  feems  to  have  been  mifunderitood.  The 
cafe  is  a  long  one,  and  I  (hall  iiate  from  it  the  material  parts  before 
the  court,  together  with  the  final  decifion.  "  It  was  debated  in 
"  the  Star-chamber  before  the  council,  whether  a  perfon  having 
"  bargained  with  another  to  carry  certain  bales  of  goods  to  South- 
"  ampton,  who  took  and  carried  them  to  another  place,  and  broke 
"  open  the  bales,  and  converted  them  to  his  own  ufe,  was  guilty  of 
"  felony,  or  not  ?  A  variety  of  opinions  upon  this  arife,  and  it  is 
"  apreed,  that  the  point  mould  be  argued  before  the  judges  in  the 
"  Exchequer-chamber.  Upon  ths  fame  point  (then  again  argued) 
"  the  judges  differ  in  opinion,  though  it  mould  feem,  from  the 
"  fhort  notes  of  what  they  faid,  that  the  majority  at  firft  thought  it 
"  was  not  felony  ;  from  which  it  hath  been  conceived,  that  the 
"  point  was  fo  determined."  It  appears,  however,  by  the.  con- 
clufion  of  the  cafe,  that  the  judges  certified  their  opinion  to  the 
chancellor,  that  it  was  felony. 

It  is  plain,  therefore,  that  this  leading  and  fundamental  cafe 
hath  been  mifunderftood,  and  the  occafioii  of  it  I  take  to  be  this. 
Thofe  judges,  who  appear  by  the  report  to  have  been  of  opinion, 
that  the  criminal,  in  this  cafe,  was  not  guilty  of  felony,  fay,,  he 
who  fleals  goods  (qui  lui  font  bailes)  is  not  guilty  of  larceny  ; 
which  pofition  may  be  allowed,  if  the  word  (baile)  is  underftood 
in  its  proper  fenfe,  which  h  that  of  lending  upon  pledges,  or  fecu- 
rities ;  and  the  bailee,  or  pawnee,  in  fuch  a  cafe,  having  a  fpecial 
property  in  the  goods,  cannot  be  indift ed  for  Healing  them  :  befides, 
that  the  pawner  knows  againft  whom  he  is  to  bring  his  civil 
action,  if  the  goods  are  detained  beyond  the  juftifiable  time. 
Staunford,  in  his  pleas  of  the  crown,  puts  many  cafes  on  this  head, 
all  of  which  relate  to  bailment  upon  pledges ;  and  I  am  therefore 
confident,  that  all  thofe  cafes,  which  have  been  determined  upon 
mature  confideration,  will,  if  properly  attended  to,  relate  to  flip- 
pofed  larcenies,  where  the  bailee  hath  a  fpecial  property  in  the  goods 
ftolen.  I  fubmit  this,  however,  with  great  deference  ;  and  it  is  a 
point  of  infinite   confequence    to   the  publick,  as  what  are  called 

breaches 
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breaches  of  trufl  do  but  too  much  incrcafe,  with  the  greater  tem- 
ptation, which  daily  arifes  from  the  increafe  of  property  and  trade  in 
this  country,  and  which  necelfirily  require  a  confidence  in  men 
who  have  had  but  mean  and  illiberal  educations,  and  often  from 
thence  an  illiberal  difpofition. 

Whether  I  may  be  thought  to  have  too  prefumptuoufly  differed 
from  the  opinion  of  the  writers  on  the  crown  law,  in  certain  parts 
of  what  I  have  here  ventured  to  advance,  or  not,  I  mould  think 
that  the  doubt,  which  is  recited  in  the  preamble  of  this  ftatule, 
could  never  have  been  the  doubt  of  a  lawyer  ;  for  in  what  refpeel 
does  a  fervant  running  away  with  a  cafket  of  jewels  [/J],  which  I 
have  not  lent  to  him  upon  pledges,  or  as  a  fecurity)  to  be  diftin- 
guifhed  from  the  cafe  of  a  butler,  who  fteals  his  matter's  plate, 
and  which  the  writers  upon  the  crown  law  (and  particularly 
Hawkins  [/])  allow  to  be  felony  ?  It  is  admitted,  however,  that 
greater  accuracy  cannot  be  expe&ed  in  a  work  of  fuch  an  extent, 
than  is  generally  to  be  found  in  his  very  valuable  treatife  on  the 
pleas  of  the  crown. 

This  chapter  of  the  ftatute  is  followed  by  another,  which  orders 
reftitution  of  the  goods  ftolen,  when  the  profecution  is  by  indict- 
ment, and  not  by  appeal,  which  hath  in  effect  taken  away  the  appeal 
for  larceny,  which  was  anciently  fo  frequent*  I  fhould  fuppofe, 
that  both  one  and  the  other  were  laws  made  (as  Lord  Bacon  terms 
it)  on  the  f pur  of  the  occafwn  ;  and  that  a  fervant  had,  at  this  time, 
run  away  with  a  calket  of  jewels,  and  which  happened  to  be  of  con- 
fiderable  value. 

The  civil  law  not  only  makes  a  breach  of  trujl  (as  it  is  called) 
amount  to  a  larceny,  but  declares,  "  Si  creditor  pignore,  five  is 
44  apud  quern  res  eft  depofita,  ea  re  utatur,  five  is  qui  rem  utendam 
"  accepit,  in  alium  ufum  earn  transferat,  quam  cujus  gratia  ei  data 

\k~\  Staunford,  in  his  treatife  on  the  Pleas  of  the  Crown,  p.25.  fbtes 
the  following  cafe  from  the  Year  Books  :  "  Si  jeo  baile  un  bagge  d'argent 
"  a  mon  fervant  a  garder,  et  il  fuaft  et  allaft  de  moy  ove  le  bagge,  eft 
"fe/onie." 

[/]  Vol.  i.  p.  89. 

"eft. 
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"  eft,  furtum  commififfe  videtur."  And  in  the  latter  end  of  the 
feflion  of  parliament,  for  the  year  1765,  a  bill  was  propofed  in  the 
houfeof  commons,  to  declare  breaches  of  truft,  accompanied  with 
certain  circumftances,  to  be  felony.  -By  the  Swedijh  law,  if  any 
thing  is  found,  without  proper  notice,  or  advertifement,  to  thofe 
who  may  be  the  owners,  and  the  finder  converts  it  to  his  own  ufe, 
"  in  crimen  furti  incidit.  §>uin  et  domejiicorum  furta,  gravius 
"  quam  fimplicia  conjlitutionibus  puniuntur  \tri\." 

[ot]  Themis  Romano-Suecica.    Gryphifwaldia?,  1729. 
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STATUTES  MADE  AT  WESTMINSTER, 
23  Hen.  VIII.    A.  D.  1531. 

TH  E  3d  chapter  of  this  ftatute  may  be  looked  upon  as  the 
firft  general  law  which  takes  away  the  benefit  of  clergy,  as 
the  twelfth  of  Henry  the  Seventh  had  only  taken  this  privilege 
from  thofe  who  were  convicted  of  petit  treafon,  or  by  the  moft  ex- 
tenfive  conftruclion,  murder  [//].  The  criminals,  who  are  to  fiiffer 
capitally  by  this  law,  are  thofe  convicted  of  murder,  facrilege,  arfon, 
robbery  on  the  highways,  or  in  dwelling  houfes,  the  owner,  his 
wife  or  children,  or  fervants  being  "within^  and  put  in  fear.  From 
thefe  two  kinds  of  larceny,  enumerated  by  the  ftatute,  it  is  very 
clear,  that  the  legiflature  meant  to  punifh  capitally  only  thofe  larce- 
nies or  robberies,  which  were  attended  not  only  with  the  lofs  of  the 
perfon's  money  or  goods,  but  which  were  likewife  accompanied 
with  circumftances  of  aggravation  and  violence.  As  our  ftatute 
law  at  prefent  hath  taken  the  benefit  of  clergy  from  many  other 
kinds  of  larceny,  and  hath  been  by  many  thought  to  have  extended 
the  feverity  of  capital  punifhments  for  this  offence  too  far,  it  may 
not  be  improper  to  take  a  fummary  view  of  the  different  acts  of 
parliament,  which  will  be  found  to  arife  from  the  many  and  great 
improvements  by  trade  and  commerce,  from  century  to  century. 

Before  the  reign  of  Edward  the  Third,  it  feems  to  be  generally 
agreed  we  had  no  gold  coin  in  England  [0],  and  the  filver  likewife 

\n~]  See  the  obfervations  on  that  ftatute.  The  prefent  law  punifhes 
real  clerks  by  their  being  delivered  to  the  ordinary,  who  is  not  to  allow  of 
what  is  called  purgation,  but  imprifon  them  for  life;  which  is  believed  to 
be  the  only  inftance  of  punilhing  by  imprifonment  for  life,  either  by  the 
common  or  ftatute  law. 

(V)  Since  the  former  edition  it  hath  been  fuggefled  to  me  by  a  perfon 

of  great  erudition,  that  there  is  proof  of  gold  being  coined  as  money  fo 

early  as  the  reign  of  Henry  the  Third.     Thefe  proofs  are  to  be  found  in 

fome  additions,  by  the  fociety  of  Antiquaries,  to  Mr.  Folkes's  tables  of 

2  h 
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is  believed  not  to  have  been  in  great  profufion  :  rents  were  paid 
I  almoft  entirely  in  kind  ;  and  as  there  was  little  or  no  trade,  the 
money  was  chiefly  in  the  coffers  of  the  great  barons,  centum  fervata 
clavibus,  which  no  one  could  fteal,  or  carry  away.  As  for  plate 
(the  great  object  of  temptation  to  a  thief)  there  was  ftill  lefs  to  be 
found,  as  it  appears  by  the  wills  of  fome  of  the  ancient  kings  of 
England,  that  they  difpofed  of  (as  particular  legacies)  pieces  of 
plate,  which  a  gentleman  of  a  common  fortune  at  prefent  would 
not  think  worthy  a  legatee's  acceptance.  With  regard  to  other 
kinds  of  furniture,  it  was  clumfy  and  heavy,  confequently  lefs 
worth  ftealing,  or  if  ftolen  could  not  be  carried  off;  and  as  for 
linnen,  which  is  the  moft  eafily  difpofed  of  by  the  pilferer,  it  is 
believed  that  none  was  worn  at  this  time,  as  the  mountaineers  in 
Wales  (who  may  be  fuppofed  to  live  at  prefent  as  the  Englifh 
did  centuries  ago)  ftill  ufe  nothing  but  flannel. 

Trade,  however,  by  this  year  of  the  reign  of  Henry  the  Eighth, 
had  confiderably  increafed,  and  with  trade,  its  natural  concomitants, 
luxury  and  elegance.  The  houfe  had  now  fomething  to  tempt 
the  pilferer ;  and  if  it  was,  by  its  fituation,  lonely,  and  at  a  di- 
ftance  from  other  habitations,  gangs  of  thieves  befet  and  rifled  it  [p], 

the  gold  and  Giver  coins  of  England,  where  a  manufcript  of  the  thirteenth 
century,  in  the  Chamberlain's  office  at  Guild-hall,  London,  is  cited,  dc 
antiquis  legibz  :  "  Hoc  anno  (fc.  1257)  creavit  Rex  monetam  auream  denar' 
"  ponder'  duor'  fterlingor'  de  auro  puriffimo,  et  voluit  ut  ille  aureus  cur- 
"  rerei  precio  viginti  nlingor;"  to  which  citation  is  added,  "  the  gold  coin 
"  therein  mentioned  muff  have  been  received  as  money  at  the  time  of  its 
"  coinage."  From  a  manufcript  communicated  to  the  fociety  by  the 
'earned  Dr.  Ducarel,  and  which  manufcript  contains  an  additional  proof 
of  gold  being  coined  in  the  reign  of  Henry  the  Third,  by  an  extract  from 
a  record  in  the  Tower.  I  am  likewife  informed,  that  there  is  now  a 
learned  treatife  in  the  prefs,  containing  Obfervations  on  the  Saxon 
Weights  and  Money,  which  confirms  what  hath  been  above  advanced. 

I  The  firft  ftatute  again  fl  Egyptians  palled  the  year  before,  which  re- 
cites them  to  go  from  place  to  place  in  great  companies.  It  appears  by 
Holirtlhed's  Chronicle,  that  they  had  invented  a  language  peculiar  to  them- 
fefves,  called  Pedlars  French,  and  that  they  were  fubdivided  into  fifty-two 

which 
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\vhich  feems  to  have  been  the  occafion  of  the  ftatutes  requiring, 
that  the  owner  or  his  family  fhould  be  put  in  fear. 

The  next  ftatute,  which  takes  away  the  benefit  of  clergy  from 
larceny,  is  5  and  6  Edw.  VI.  ch.  ix.  which  extends  the  ftatute  of 
Henry  the  Eighth,  to  a  robbery  in  a  houfe,  where  the  owner,  or 
any  of  his  family,  happen  to  be,  although  they  are  not  put  in  fear  ; 
which  was,  in  all  probability,  occafioned  by  a  houfe  having  been 
rifled,  whilft  the  owner  and  his  family  were  afleep,  and  confe- 
quently  not  put  in. fear,  though  it  is  a  neceflary  circumftance  by 
the  ftatute  of  Henry  the  Eighth.  The  legiflature,  by  the  fame  aft 
(having  thus  explained  the  twenty-third  of  Henry  the  Eighth)  take 
away  likewife  the  benefit  of  clergy  from  a  robbery  in  a  booth,  or 
tent  in  a  fair.  This  protection  to  the  property  of  a  perfon,  who 
kept  a  (hop  or  booth  in  a  fair,  arofe  from  fairs  being  much  more 
confiderable  than  they  aire  at  prefent,  and  poffibly  not  unlike  the 
great  fairs  of  Germany,  in  which  very  confiderable  mercantile 
tranfaftions  are  carried  on  ;  whereas  with  us  at  prefent,  the  well- 
fupplied  (hops  in  every  town  and  village  almoft  (as  well  as  licenfed 
hawkers)  do  not  make  it  neceflary  for  the  inhabitants  of  the  coun- 
try to  wait  for  a  particular  anniverfary,  to  fupply  the  wants  of  the 
whole  year; 

The  next  ftatute,  which  relates  to  robberies  in  dwelling-houfes[^], 
is  the  39  Eliz.  ch.  xv.  which  recites,  that  the  poorer  fort  of  people 

different  claffes  of  thieves ;  the  names  of  which  he  enumerates,  vol.  i. 
p.  183.  This  very  peculiar  race  of  people  are  banilhed  from  almoit  every 
part  of  Europe  ;  they  are  in  French  called  Bohemiens  ;  their  complexions 
feem  to  prove,  however,  that  they  come  originally  from  Egypt,  or  fome 
ibuthern  latitude  :  Cervantes  fays  of  them,  "  that  they  feem  to  have  been 
"  born  for  no  other  purpofe,  than  that  of  pilfering."  Robberies  had  at 
this  lime  increafed  fo  much  in  France,  that  Francis  the  Firft  (contemporary 
with  Henry  the  Eighth)  iffued  an  ordinance  for  punilhing  this  crime  by 
breaking  on  the  wheel.  It  appears  by  this  ordinance,  that  the  punifli- 
ment  for  this  offence  was,  before,  the  fame,  in  the  two  countries. 

\j~]  It  was  allowed  by  the  tivehe  tables  to  kill  a  Burglar,  qyei.  nox. 

FORTOM.  FAXSIT.  SEI.   IM.   AL1QYIPS.    OCCISIT.    IOVRE.  CAESOS.  ESTOD. 

C  c  c  were 
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were  obliged  to  leave  their  houfes  during  divine  fervice,  without 
any  one  in  them  ;  as  likewife  when  they  were  employed  in  country 
labours,  or  bufinefs  :  it  therefore  enacts,  that,  if  any  perfon  fhall 
fteal  goods  from  any  dwelling-houfe  (though  no  one  is  within) 
which  exceed  the  value  of  five  millings,  he  fhall  be  excluded  from 
the  benefit  of  clergy. 

By  this  time  tenants  had  procured  from  their  landlords  leafes  for 
terms  of  years ;  and  having  a  more  permanent  intereft  in  their 
farms,  they  could  afford  to  improve  them,  and  reaped  the 
honeft  fruits  of  their  induftry.  As  their  rents  were  now  paid 
in  money,  they  mull  at  times  have  had  confiderable  fums  in  their 
houfes,  and  perhaps  a  filver  fpoon,  or  linen,  to  tempt  the  thief,, 
who  watched  the  opportunity  of  every  one  being  abfent,  and  by 
that  means  not  only  plundered  the  houfe  with  eafe,  but  evaded 
the  two  former  ftatutes,  both  of  which  required  the  owner,  or 
fome  of  his  family,  to  be  in  the  houfe,  at  the  time  the  robbery  was, 
committed. 

SEI.  LOVCI.  FORTOM.  FAXIT.  TELOQ..  SE.  PRAEHENDIER.  PROHIBESITV 
SEI.  IM.  ALIQYIPS.  OCCISIT.  IOVRE.  CAESOS.  ESTOD.  AST.  SEI.  LOVCI. 
FORTOM.  FAXSIT.  NEQVE.  TELO.  SE.  PRAEHENDIER.  PROHIBESIT.  SEI. 
LEBER.  SIET.  PRAETOR.  IM.  VERBERARIER.  IOVBETOD.  EIQUE.  QVOr. 
FORTOM.  FAXSIT.  ADDECITO.  SEI.  SERVOS.  SIET.  VIRGEIS.  CAESOS.  EX. 
SAXO.  DEICITOR.   SEI.  IMPOSES.     SIET.    PRAEIORIS.    ARBITRATVV.    VER- 

beratos.  noxsiam.  sarcito.  This  law  is  remarkable  not  only  for  the 
matter,  but  for  the  language  and  orthography  of  it.  It  feems  from  thi3 
fpelling,  that  the  Romans  generally  pronounced  their  u  as  the  Grecians  did 
their  a,  and  as  the  French  now  pronounce  thofe  vowels  when  joined  toge- 
ther :  at  lead  this  obfervation  holds  true  in  thofe  fyllables  of  words,  which 
are  not  final,  as  mjoure,  inftead  of  jure;  and  the  Roman  name  of  Lucullus, 
which  is  in  Greek  AaxaAXo?.  In  the  ends  of  words,  o  is  ufed  inftead  of  the 
more  modern  fpelling  with  it,  as  in  ccefos,  inftead  of  ccefus,  which  again  agrees 
with  the  Greek  termination  of  AzxoXXo*;,  inftead  of  AaxcAAu?.  It  may  be 
further  obferved,  that  the  Romans  pronounced  the  letter  i  like  an  e, 
and  as  raoft  of  the  nations  in  Europe  pronounce  it,  as  leber  is  ufed  inftead  of 
liber. 

The 
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The  legiflature  having  thus  protected  the  property  of  the 
farmer,  in  the  third  year  of  William  and  Mary  [r]  (when  trade 
had  infinitely  increafed)  fhew  the  fame  protection  to  the  pro- 
perty of  another  moft  ufeful  clafs  of  men  to  fociety,  viz.  the 
merchants,  and  enacl,  that  "  if  any  one  fhall  fteal  goods  from 
"  any  fliop,  or  warehoufe  adjoining  to  a  dwelling-hoif,  to  the 
"  value  of  five  fhillings,  he  fhall  not  be  entitled  to  his  clergy, 
"  although  no  per/on  Jhall  happen  to  be  'within.'''  And  the  tenth 
and  eleventh  of  William  the  Third  (commonly  called  the  JJjop- 
lij'tingaB J  takes  away  clergy  from  him,  who  fhall  privately  fteal 
goods  to  the  value  of  five  fhillings,  from  any  pop,  or  ware- 
houfe, coach-houfe,  or  jlable.  This  laft  ftatute,  befidcs  including 
coacb-boufes  andftables,  does  not  make  it  neceflary,  that  the  fhop  or 
warehoufe  /hall  be  adjoining  to  the  dwelling- houfe,  which  is  required 
by  the  3d  of  William  and  Mary  j  and  I  the  rather  take  notice  of 
this  diftin&ion  between  the  two  laws,  as  Mr.  Jujlice  Fojler  hath 
reported  [j-]  a  decifion  at  the  Old  Bailey  In  July  1  75 1,  that  this 
jlatute  does  not  extend  to  any  warehoufe,  which  is  a  mere  repofitory 
for  goods,  but  only  where  merchants  and  traders  deal  with,  and  fell 
to,  their  cujlomers.  It  fhould  feem,  however,  that  thefe  dijlant 
warehoufes  were  thofe  exorefly,  which  were  intended  to  be  protected 
by  this  ftatute,  as  the  fhop  or  warehoufe  adjoining  to  a  dwelling- 
houfe  was  before  protected  by  3  Will.  III.  ch.  ix.  and  the  more 
diftant  the  warehoufe,  the  more  probable  it  is  that  it  fhould  be 
broken  open. 

Laftly,  the  12  Ann.  ch.  i.  takes  the  benefit  of  clergy  from  him, 
who  fhall  fteal  goods  to  the  value  of  forty  fhillings  from  any  out- 
houfe. 

I  have  endeavoured,  by  this  ftate  of  the  different  ftatutes,  which 
relate  to  the  robbing  of  the  dwelling-houfe  [t],  or  building  in  fome 

[rj  Ch.ix. 

W  P-78. 

[7]  As  for  other  larcenies,  it  is  well  known,  that  they  are  feldom  pu- 
nched with  death. 

C  c  c  2  meafure 
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meafure  connected  with  it  [«],  to  fhew  the  one  naturally  to  follow 
and  arife  out  of  the  other,  from  the  alterations  of  circumftances 
from  time  to  time,  and  chiefly  from  increafe  of  trade  ;-  as  alfo  to 
juftify  the  ftatutes  from  being  confidered  as  too  fevere.  What 
hath  befides  contributed  perhaps  to  the  opinion,  which  many  have 
formed,  that  our  laws,  with  relation  to  the  punifliment  of  this  of- 
fence, are  too  bloody,  is,  perhaps,  the  comparifon  of  the  Englifh 
ftatutes  with  thofe  of  other  countries  ;  but  till  a  country  can  be 
found,  which  contains  equal  property  and  riches,  the  comparifon 
cannot  be  a  juft  one  [w].  I  allow  that,  by  the  laws  of  raoft  coun- 
tries, this  offence  is  not  a  capital  one  [x]  ;  and  Plato  obferves,  from> 
a  paflage  in  the  Odyfley,  that,  in  the  time  of  Homer,  it  was  not 
confidered  as  a  blemifh,  but  rather  honour  to  a  man's  character. 

With  regard  to  the  Spartans,  it  is  well  known,  that  Lycurgus 
is  faid  to  have  promoted  it  by  his  laws.  If  this  really  was  one  of 
his  inftitutions,  it  ferves  only  to  prove  the  general  rule,  as  he  was 
in  all  inftances  a  moft  paradoxical  legifiator.     I  fhould,  however,. 

[u]  A  ftatute  of  the  late  king  hath  indeed  gone  much  further,  by 
making  it  felony  to  (leal  black  lead  from  the  mine. 

\w~\  I  have  not  an  opportunity  of  being  informed  accurately  what  kind 
of  thefts  are  punifhed  capitally  in  Holland. 

[x~\  Inftances,  however,  are  not  wanting  of  its  being  fo.  Thus  Hefror 
Boethius  informs  us,  that,  by  the  laws  of  Kenneth,  thieves  were  to  be 
punifhed  with  death ;  and  by  the  laws  of  Athelflan,  a  freeman  was  to  be 
thrown  from  a  cliff,  and  a  Have  to  be  ftoned.  It  fhould  feem  likewife,  that 
theft  was  punifhed  by  death  by  the  old  Welfli  laws,  as  a  particular  cliff  is 
fhewn  in  Merionethfhire,  between  Dolgelly  and  Tal-lyn,  from  whence  the 
criminal  (agreeable  to  the  laws  of  Athelflan)  ufed  to  be  precipitated  : 
there  is  likewife  a  traditional  flory,  that  a  criminal  defiring  the  flieriff  to 
fhake  hands  with  him  before  he  died,  involved  him  likewife  in  his  fate 
and  punifliment. 

Fuller  (in  his  Worthies)  gives  an  account  of  an  ordinance  of  Edward 
the  Firfl,  with  regard  to  the  flealing  lead  or  filver  ore  from  the  Derby- 
fhire  mines.  For  the  third  offence,  a  knife  was  to  be  fluck  through  the 
hand  of  the  criminal  fixed  on  a  table,  in  which  agony  and  attitude  he  was 
to  continue,  till  he  had  freed  himfelf  by  cutting  oif  his  hand. 

fuppofe 
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fuppofe  that  we  have  a  very  imperfect  and  inaccurate  account  of 
the  Spartan  cufioms  and  manners  [_y],  as  their  inftkutions  were  of 
n  mofr  forbidden'  nature  to  a  ftrangerj  who  would  not  therefore 
live  with  them  ;  and  the  Spartans  themselves  were,  by  their  laws 
and  education,  obliged  to  be  illiterate  ;  we  therefore  cannot  be  in- 
formed by  a  Spartan  writer.  I  fliould  therefore  fuppofe  that  this 
encouragement  cf  theft  hath  been  mifunderftood,  from  an  en- 
couragement given  by  their  legiilator,  to  make  incurfions  and 
depredations  [a]  upon  the  neighbouring  Hates,  which  tended  to 
keep  up  their  perpetual  wars,  and  martial  difpofition  :  as  for  a 
theft  at  home  between  Spartan  and  Spartan,  Lycurgus  had  taken 
care  that  there  fhould  be  nothing:  to  Ileal. 

The  Romans  punifhed  this  offence  in  their  flaves  often  with 
death  :  the  fenatorial  order,  however,  were  even  exempted  from 
any  profecution  for:  this  crime,  according  to  Dio  Caffins.  'TVo 
jj   rets  ccuTccg  r^i^a;    Scyf&x   iyivsjo,   pySivx   tuv  \g  t^v    ye^na-iav  TeXvvjuv 

[y~]  Xenophon  indeed  hath  written  an  exprefs  treatife,  which  is  en- 
titled Axx<Jcau.onuv  ztoXitiio.  ;  but  the  diftance  of  time  between  him  and 
Lycurgus  muft  have  made  the  traditions  and  account  of  the  Spartan  laws 
very  little  to  be  depended  upon,  as  Lycurgus  is  faid  by  Plutarch  to  have 
lived  in  the  firft  Olympiad,  and  Xenophon  is  fuppofed  to  have  flourifhed 
in  the  94th.  Another  reafon  that  invalidates  the  teftimony  of  Xenophon 
likewife  is,  that  his  treatife  upon  the  Lacedaemonian  laws  and  cuftoms  is 
followed  by  another  on  thofe  of  the  Athenians,  which  (with  the  pique  of 
a  banilhed  citizen)  he  endeavours  to  reprefent  as  inferior.  Taking  how-  A !(«,,,'„« 
ever  what  he  fays  with  regard  to  the  permiffion  of  larceny  by  Lycurgus, 
he  confines  it  to  theft  of  victuals,  and  that  by  an  hungry  man  :  at  31  ^  d-rro 

XifjLH    ayav   q.v   -mt^ou/io,    ccTrpxyy.Uci);   yXv    olvtq~<;   bx    '13uikz   XupQcli/etv   uv  <zi/  3iuflxi, 

xXtTrlfii/  3'  i<pmtv  erm  «  tu  Ai^u  Shuapai/Ta;.  Ed.  Henr.  Steph.  p.  394. 
Plutarch  likewife  (who  by  living  fo  much  later  than  Xenophon  is  ftill  lefs 
to  be  relied   upon)    agrees  in  confining  this   permiffion  to  the   theft  of 

Victuals,   xXiTrjziTt    oi.Xj  tuv  aniuv  o,Ti  ai/Jbvuvlxi,   jt*«i/S«v!)klf ?    jJipuuf   '6h7i(ji.\ij  T51J 

KahuSwru,  *i  paOufAWf  <p\)Xiasi<Ti.     Francofurti,  t62o,  vol.  i.  p.  50. 

[z~]  1  have  before  obferved,  on  the  fourth  of  Henry  the  Fourth,  that 
the  civilized  Athenians  were  required,  by  one  of  their  laws,  to  make  depre- 
dations twice  a  year  upon  the  people  of  Megara, 


'      v. 
tTTI 
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None  of  thefe  inftances  however  prove,  that  thefts,  attended  with 
aggravating  circumftances,  might  not  have  been  punifhed  with 
fevere  or  capital  punilhments  •,  though  (as  with  us)  what  goes  by 
the  general  name  of  larceny,  might  have  been  treated  with  greater 
indulgence  to  human  temptation  and  infirmities,  or  even  perhaps 
fomewhat  encouraged  by  a  whimfical  and  paradoxical  legiflator. 

\_d]  Dio  Caff.  I.  xlix.  p.  477.  edit.  Hen.  Steph.  I  have  before  ob- 
ferved,  p.  301.  that  Lord  Clarendon  fays,  that  the  houfe  of  lords,  in  the 
time  of  Charles  the  Second,  infilled  upon  their  privileges  being  faved  in 
a  bill  to  punifh  ivood-Jleakrs* 


STATUTES 
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STATUTES  MADE  AT   WESTMINSTER, 

27  Hen.  VIII.  A.  D.  1535. 

TH  E  4th  chapter  of  this  ftatute  regulates  the  trial  of  piracy, 
or  other  capital  offences  committed  on  the  high  feks,  which 
the  preamble  recites  to  have  frequently  been  committed  with  im- 
punity, becaufe  the  trial  before  the  admiral,  or  his  commillary,  was 
according  to  the  rules-  of  the  civil  law,  which  requires  either  con- 
feffion  of  the  criminal,  or  proof  by  indifferent  witneffes.  The  ftatute 
after  this  recital  direds,  that  fuch  offences  fhall  for  the  future  be 
tried  by  the  king's  commiffion,  in  any  county,  in  like  form  and 
manner,  as  if  the  crime  had  been  committed  on  fhore. 

I  mould  conceive  that  this  ftatute  was  drawn  by  the  then  judge 
of  the  admiralty,  as  it  contains  a  moft  ftrong  and  undeferved 
reflection  on  the  common  law,  by  the  reciting  "  that  indifferent 
"  witneffes  were  not  required  at  the  trial  by  common  law,  as  they 
"  are  by  the  civil  law."  It  is  true,  that  more  exceptions  to  the 
teftimony  of  witneffes  are  allowed  by  the  civil  law,  than  by  the 
law  of  England  [/>] ;  but  they  are  only  exceptions  of  unneceffary 
fubtlety    and   refinement :  the  law  of  England  does  not  permit  a 

\ff\  By  the  old  French  law,  die  objections  to  the  competency  of  witneffes 
are  ftill  more  numerous  than  by  the  Roman  law.  Thus  Beaumanoir,  in 
his  Coutumes  de  Beauvoifis,  "  Batars  etferfs  doivent  etre  deboute  de  leur 
"  tefmoignagefe  le  querele  n'ejl  contre  ferf  ou  centre  batar;  mefiaune  doit  pas 
"  etre  ci  en  tefmoignage,  car  coutume  s'accorcte  que  ilsfoient  deboute  de  la  conver- 
u  Cation  des  autres  gens ;  chan  qui  font  a  men  pain,  et  a  men  pot,  ou  en  me  main- 
"  burnie,?ie  doivent  pas  etre  oi  en  tefmoignage  pour  moi."  As  both  the  language 
and  orthography  of  the  above  citation  are  very  ancient,  I  fhall  translate  fome 
of  the  more  unufual  terms.  Mefau  fignifies  a  leper;  it  is  fometimes  in  this 
author  written  mefe  et  mezle,  which  agrees  with  our  fenfe  of  the  word 
meafly,  when  applied  to  fwines  fiefh :  fuch  a  difference  in  the  fpelling  of  a 
word  will  not  furprize  any  one,  who  hath  happened  to  read  many  old  au- 
thors, in  any  of  the  modern  languages.  Cbaux  qui  font  a  men  pain,  et  a 
3  criminal 
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criminal  to  be  convicted,   but  upon  the  moft   full  and  fatisfa&ory 

evidence,  and  fuch  e\  idence  cannot  be  expected  from  what  this 

preamble,  by  implication,  Jiiles  ivitneJJ'es  /wearing  under  improper 

bias. 

There  is  a  parenthefis  [c]  of  fome  ambiguity  likewife  thrown 
into  this  preamble,  which  relates  to  the  confeffion  of  the  criminal, 
required  by  the  civil  law  (which  they  will  never  do  without  torture 
or  pains  J.  I  (hall  not  dwell,  however,  upon  the  true  meaning  or 
conftrucf  ion  of  the  preamble,  but  mail  only  obferve,  that  the  prac- 
tice of  torturing  criminals  is  not  fpoken  of  with  anv  great  abhor- 
rence by  the   legiflature  ;  nay,   ieems  to  be  recited  as  allowed  to 

men  pot,  ou  en  mainburnie,  fignifies  thofe  who  eat  my  bread,  or  partake  of  my 
pot,  or  are  under  my  guardian/hip,  or  government. 

This  treatife  of  Beaumanoir  is  fo  fyftematical  and  complete,  and  throws 
fo  much  light  upon  our  ancient  common  law,  that  it  cannot  be  too  much 
recommended  to  the  perufal  of  the  Englilh  antiquary,  hiftorian,  or  lawyer. 
He  kept  the  courts  of  the  Comte  de  Clermont,  and  gives  an  account  of  the 
cuftomary  laws  of  Beauvoifis  (which  is  a  diflrift  of  county  about  forty 
miles  to  the  northward  of  Paris)  as  they  prevailed  in  the  year  1283.  **e 
is  confequently  a  more  ancient  writer  than  Littleton,  and,  to  fpeak  with  all 
due  deference  to  this  father  of  our  law,  perhaps  a  better  writer.  It  need 
hardly  be  iaid,  that  the  cuftoms  and  laws  of  the  two  countries  were  at  this 
time  very  fimilar,  efpecially  of  the  more  northern  parts  of  France  •,  if  it 
wanted  other  proof,  the  commentators  upon  the  oldeft  French  law  books 
cite  Littleton  as  illuftrating  their  cuftoms. 

Mr.  Houird,  alfo,  a  learned  advocate  of  the  parliament  of  Dieppe  in 
Normandy  (hath  in  the  prefent  year  1766)  tranflated  Littleton  into 
modern  French,  to  which  he  hath  fubjoined  an  account  of  Glanvil,  Fleta, 
and  fome  other  of  the  moft  ancient  writers  on  our  law.  Beaumanoir's 
work  was  firft  printed  at  Bourges  in  1690,  with  a  fhort  commentary 
by  Gafpard  Thaumas  de  la  Thaumafiere,  who  at  the  fame  time  publifhed 
\es  afhfes  de  Jeruialem,  which  contains  a  moit  complete  Code  of  laws  for 
die  government  of  the  Chriftians,  whilft  in  pofTeflion  cf  that  part  of  Alia, 
and  may,  therefore,  be  fuppofed  to  participate  of  the  laws  of  moft  parts 
of  Europe. 

[Yj  This  parenthefis  (or  at  leaft  words  included  between  crotchets)  is 
not  probably  in  the  roll  of  parliament,  and  mult  therefore  be  confidered  as 
that  of  the  editor's  of  the  ftatutes. 

have 
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have  been  pra&ifed  in  this  country,  in  all  offences  tried  before  the 
admiral.  I  have,  in  my  obfervations  on  the  itatute  of  Weftminfter 
the  firft,  endeavoured  to  prove,  that  torture  (though  not  frequently 
ufed)  was  not  abfolutcly  unknown  in  England,  fince  which  foine 
additional  proofs  have  occurred.  Oldmixon  in  his  hiftory  [d]  af- 
ferts,  that  torture  was  ufed,  in  1558,  againft  one  Simpfon,  to  ex- 
tort a  confeffion  [?]  ;  and  Sir  Walter  Raleigh  at  his  trial  mentions, 
that  Kemijlo  was  threatened  with  the  rack,  and  that  the  keeper  of 
this  horrid  inurnment  was  fent  for,  which  feems  to  prove,  beyond 
all  doubt,  that  torture  had  been  occasionally  ufed,  other  wife  there 
would  not  have  been  2.  regular  officer  who  had  the  cuftody  of  it. 
If  my  memory  does  not  fail  me,  the  yeomen  of  the  guard  /hew,  (%t>£L*~~.  2>k, 
at    the    Tower,    fome    of    thefe  diabolical    inftruments    at    this 

^y  [/]. 

(V]  P.  284. 

(">]  We  find  by  Cornifkius's  PJietorica  (fometimes  publiflied  together 
with  the  works  of  Cicero)  that  it  was  an  ufual  topick  of  difpute,  what 
kind  of  credit  was  to  be  given  to  evidence  thus  procured,  "  A  qiueftionibus 
"  dicemus,  cum  demonjlrabumis  majores  noflros  veri  inveniendi  causa  tormentis 
"  et  cruciatibus  quart  voluijfe,  et  fummo  dolore  cogi,  ut,  quicquld  fciant, 
u  dicant ;"  the  fame  appears,  likewife,  by  the  5th  book  of  Quinftilian. 

[/]  Lord  Coke,  in  his  3d  Inft.  p.  35.  mentions  that  the  rack  or  brake, 
in  the  Tower,  was  brought  into  England  by  the  duke  of  Exeter,  in  the 
reiTn  of  Henry  the  Sixth,  and  condemns  the  ufe  of  it.  Campian,  a 
iefuit,  was  put  to  the  rack  in  the  reign  of  CX  Elizabeth,  Cambd.  Eliz, 
p.  476.  and  in  Collier's  Ecclefiaftical  Hiftory  other  inftances  during  the 
fame  reign  are  mentioned,  and  particularly  Francis  Throgmorton,  who  was 
"eldelt  fon  of  John  Throgmorton,  juftice  of  Chelter,  vol.  ii.  p.  591.  Bifhop 
Burnet  likewife,  in  his  hiftory  of  the  Reformation,  mentions  that  Anne 
Afhc-Jj  was  tortured  at  the  Tower  in  the  year  1546,  and  that  the  lord 
chancellor,  throwing  off  his  gown,  drew  tlft  rack  fo  feverely,  that  he  al- 
moft  tore  her  body  afunder,  vol.  i.  p.  342.  It  hath  likewife  been  fug- 
gelled  to  me  (fince  the  former  edition)  by  an  authority  which  I  lhould  be 
proud  to  mention,  that  it  appears  by  the  Cecil  papers  (publiflied  by 
Murden)  that  all  the  duke  of  Norfolk's  fervants  were  tortured  by  order  of 
Q^ Elizabeth,  and  that  the  fame  queen  threatened  Hayward  the  hiltorian 
with  the  rack. 

D  d  d  Torture 
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Torture  ftill  continues  to  be  ufed  in  moft  countries  of  Europe, 
and  amongft  the  reft  in  France  ;  though  honeft  Montaigne  hath 
written  with  great  warmth  and  freedom  againft  it  [g].  Montefquieu 
hath  likewife  a  fhort  chapter,  by  which  he  would  mean  to  condemn 
it ;  but  it  is  the  moft  fantaftical  and  whimfical  in  his  whole  work 
of  the  Efprit  des  loix  :  the  very  great  ability  and  learning,  which 
appear  almoft  in  every  other  part  of  it,  entitle  him,  however,,  to. 
thefe,  and  greater  liberties,  with  his  readers. 

The  prefent  king  of  Pruffia  hath,  to  his  honour,  aboliftied  it  in 
his  own  dominions.  "  La  queftion  fe  donne  en  Allemagne  aux 
"  malfaiteurs  apres  quils  font  convaincus,  afin  d'arracher  de  leur 
«  propre  bouche  l'aveu  de  leurs  crimes :  elle  fe  donne  en  France 
"  pour  averer  le  fait,  ou  pour  decouvrir  les  complices :  U  y  a  huit 
"  ans  que  la  queftion  eft  abolie  en  Prufle  [&]" 

The  6th  chapter  of  this  ftatute  was  intended  to  promote  the 
breed  of  good  and  ftrong  horfes,  to  which  there  was  a  very  par- 
ticular attention  paid  at  prefent,  as  appears  by  feveral  laws  of  this 
reign,  with  the  fame  title  :  the  means  of  fecuring  ftrength  in  the 
future  breed  of  horfes,  is  by  directing,  that  no  ftallion  mall  cover 
a  mare  which  is  not  at  leaft  fourteen  hands  high  [/'].     Carew  (in 

J[g]  Liv.  ii.  ch.  5. 

[h~]  Memb.  Brandeb.  p.  394. 

H  By  33  Hen.  VIII.  ch.  v.  (which  flatute  is  printed  at  length  by 
Raftall)  the  fame  anxiety  in  the  legiflature  for  promoting  the  breed  of 
large  horfes  appears,  and  fome  of  the  regulations  are  rather  fingular. 
Every  archbifhop  and  duke  are  obliged  under  penalties  to  keep  feven 
Honed  trotting  horfes  for  the  faddle,  each  of  which  is  to  be  fourteen  hands 
high  at  the  age  of  three  years.  There  are  afterwards  very  minute  .di- 
rections with  regard  to  the  number  of  the  fame  kind  of  horfes,  which  are 
to  be  kept  by  other  ranks  and  degrees;  and  the  laft  mentioned  is  that  of 
a  fpiritual  perfon  having  benefices  to  the  amount  of  100/.  per  ann.  or  a 
layman,  whofe  wife  iliall  wear  any  French  hood  or  bonet  of  velvet,  who 
are  obliged  (under  the  penalty  of  20  /.)  to  keep  one  fuch  trotting  ft  one 
horfe  for  the  faddle.  This  ftatute  continued  unrepealed  till  the  twenty- 
firft  of  James  the  Firft,  which  is  the  moll;  comprehenlive  aft  of  repeal  in  the 
Statute-book.  It  was  indeed  previoully  repealed  by  8  Eliz.  ch.  viii.  as  to  the 
lfle  of  Ely,  Cambridgelhire,  and- many  other  counties,  which  the  preamble 

his 
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his  account  of  Cornwall  J  fuppofes,  that  this  law  hath  been  the  oc- 
cafion  of  lofing  a  (mailer  and  more  ufeful  horfe,  which  was  almoit 
peculiar  to  that  county  ;  and  whether  from  the  fame  caufe  I  will 
not  pretend  to  fay,  but  it  is  certain,  that  the  fmall  breed  of  horfes 
is  now  almoft  entirely  loft  in  Wales.  It  may,  perhaps,  appear  to 
be  a  whimfical  conjecture  ;  but  I  mould  fuppofe,  that  the  occafion 
of  defiring  a  ftronger  breed  of  horfes  than  the  country  naturally 
produced,  ?.rofe  from  tournaments,  as  well  as  other  very  expenfive 
and  magnificent  pageantries  of  the  early  parts  of  this  reign,  which 
all  hiftorians  agree  was  exceflive  [/£•].  Befides  this,  we  find  by  1 4 
and  15  Hen.  VIII.  ch.  iv,  that  a  great  number  of  Englishmen 
went  into  foreign  fervices ;  and  as  armour  was  ftill  ufed,  no  horfe 
was  proper  for  inch  an  officer  except  a  horfe  of  ftrength,  and,  even 
after  his  return,  he  continued  to  want  the  fame  breed  for  a  tilt  or 
tournament. 

The  1  oth  chapter  relates  to  ufes  and  wills,  and  there  is  a  pro- 
clamation publifhed,  in  confequence  of  it,  by  Berthelet,  in  the  fame 
year. 

Much  hath  been  faid  with  regard  to  the  convenience  and  incon- 
venience arifing  from  ufes  and  trufts.  York,  one  of  the  judges  at 
the  time  this  a&  pafled,  fays,  "  it  is  abfurd  that  I  fhould  enfeoff 
"  another  with  my  land,  and  yet  claim  it  againft  my  own  gift  [/J." 
And  in  the  fame  cafe  like  wife  (which  is  a  long  one)  the  great  point 
is  agitated,  whether  a  nfe  and  a  trufl  is  the  fame  [;/;],  and  whether 
there  were  either  ufes  or  trufts  by  the  ancient  common  law. 

recites,   "  on  account   of    their    rottenneffe,    unfirmneffe,    moifture,   and 
"  waterifhneffe,  were  not  able  to  breed  or  bear  horfes  of  fuch  a  fize." 

\_k~\  Sir  Thomas  More,  in  the  collection  of  his  Poems,  which  go  under 
the  name  of  Epigrams,  pays  his  court  to  the  new  king,  by  commending 
both  the  magnificence  of  his  tournaments,  and  the  good  regulations  which 
he  had  introduced  with  regard  to  the  making  this  extraordinary  amufe- 
ment  more  fafe  than  it  had  been. 

[/]  Year  Books  Term.  Pafch.  27  Hen.  VIII. 

[tn\  Roper,  in  his  life  of  Sir  Thomas  More,  mentions  the  reafons,  why 
the  judges  would  not  confider  a  trufl  to  be  the  fame  thing  with  an  ufe; 
p.  25,  &  feq. 

D  d  d  2  The 
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The  firft.  cafe  in  which  the  court  of  Chancety  determined  upon 
a  feoffment  to  an  ufe,  feems  to  have  been  in  the  1 8th  cf  Edward 
the  Fourth  [*].  A  married  woman  made  her  will,  and  enfeoffed 
feoffees  to  the  ufe  of  her  hufband  and  herfelf  in  fee  ;  the  hufband 
fued  a  fubpoena  againit  the  feoffees,  in  order  to  take  the  opinion 
of  the  court,  whether  this  will  was  good  or  not ;  and  it  was  con- 
sidered as  a  cafe  of  fome  importance,  as  common  law  judges  affifted 
the  chancellor.  One  of  thefe  afTiftants  feemed  to  think  it  good  in 
chancery,  being  a  court  of  confcience  ;  the  other  judges,  in  concur- 
rence with  the  chancellor,  agreed,  that,  as  the  will  was  void  at 
common  law,  it  was  void,  likewife,  in  that  court. 

The  next  cafe  is  in  Eafter  term  the  twentv-Firft  of  Edward  the 
Fourth,  when  it  was  attempted  to  make  the  feoffment  of  an  infant, 
under  the  age  of  fifteen,  good,  after  the  execution  of  which  he 
made  a  fecret  truft  to  the  feoffees  by  parol.  This  was  likewife 
determined  to  be  void  ;  and,  in  the  fifteenth  of  Henry  the  Seventh, 
it  is  agreed  by  the  judges,  that  the  cejluy  que  ufe  hath  no  right 
whatfoever  to  the  land,  but  by  permilfion  of  the  feoffees. 

Thefe  cafes  are  not,  indeed,  fuch  as  will  be  probably  looked 
after  by  a  modern  pra&ifer  ,in  a  court  of  equity  :  they  (hew, 
however,  that  thefe  fdeicommiffli,  and  ingenious  inventions,  were 
at  firft  much  difcountenanced.  The  preamble  to  the  Statute  like- 
wile  inveighs  much  againft  the  ill  confequences  arifing  from 
them  [o],  and,  therefore,  as  lawyers  fipmewhat  technically  exprefs 
it,  executes  the  ufe  to  the  poffefjion  ;  or,  to  fpeak  more  intelligibly  to 
a  common  apprehenfion,  unites  them  [p\.     It  would  have  been  ftill 

[«]  Year  Book. 

[o~]  Lord  Hardwicke  (in  Davenport  and  Oldys,  July  17,  1738)  fpeaks 
thus  of  this  ftatute,  "  and  by  this  means  a  ft at  ufe  made  upon  great  con- 
"fi deration,  introduced  in  a  folemn,  pompous  manner,  bath  had  no  other  effect, 
''  than  to  add  at  moft  three  words  to  a  conveyance."     Atkins's  Rep.  p.  591. 

[/>]  It  is  one  of  the  inftru&ions  to  the  earl  of  Suffex,  lord-deputy  of 
Ireland,  that  he  fliould  introduce  a  ftatute  of  ufes.  Cox's  hiftory  of  Ireland, 
p.  315.  The  reafon  of  which  probably  was,  that  the  forfeitures  to  the 
king  might  not  be  evaded. 

more 
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more  commendable,  perhaps,  to  have,  in  many  inftances,  abolifhed 
them  ;  for  why  is  any  one,  either  in  the  poffeffion  or  transferring 
of  his  property,  moft  unneceilarify  to  make  ufe  of  the  intervention 
and  name  of  another  ?  at  leaft,  in  the  greater  part  of  worldly  tranf- 
aftions,  this  is  by  no  means  requifite.  As  Lord  Bacon  bath  an 
elaborate  reading  on  this  ftatute,  and  which  feems  to  be  much  the 
moft  accurate  and  complete  of  all  his  treatifes  on  the  law  ;  1  fhall 
not  obtrude  any  of  my  own  crude  obfervations,  but  refer  the 
reader  to  this  more  fatisfaftory  authority. 

The  latter  part  of  this  ftatute  relates  to  wills;  and  as  every  one 
for  the  two  laft  centuries  has  had  the  power  of  deviling  his  land,  it 
may  perhaps  be  thought  extraordinary,  that  this  power  mould  not 
have  been  derived  from  the  common  law  [y],  but  from  an  aft  of 
parliament.  The  reafon  of  this  I  take  to  arife  from  fo  few  being 
capable  formerly  of  writing  a  will,  or  having  an  opportunity  to 
procure  a  perfon  who  could  write  what  they  diftated.  If  it  is  faid, 
that  bv  the  common  law  every  one  had  a  right  thus  to  difpofe  of 
his  perfonal  property  ;  the  anfwer  is,  that  perfonal  eftate  was  an- 
ciently one  of  thole  minima,  de  quibus  lex  non  curat.  Befides  this, 
land  could  not  be  transferred  without  the  confent  of  the  king,  or 
the  fuperior  lord  ;  and  a  fine  was  paid  for  the  obtaining  his  con- 
fent to  filch  alienation.  The  will,  moreover,  could  not  be  opened, 
or  known,  tiil  after  the  teftator's  death ;  and  poffibly  the  devifee 
was  the  mortal  enemy  of  the  feudal  lord,  who  could  not  permit 
fuch  a  tenant  to  be  impofed  upon  him.  Thefe,  or  other  reafons, 
muft  have  occafioned  this  power's  not  being  given  to  the  owner  of 
land   by  the  common  law  ;    as  by  moft  other   laws  [r]  the  fubjeft 

\_q~\  There  are  inftances  in  Rymer  of  the  kings  of  England  empowering 
particular  perfons  to  make  their  wills :  Edward  the  Third  gives  fuch  a 
power  to  his  fon  the  Black  prince. 

\j~\  By  the  laws  of  the  twelve  tables,  uti  qui/que  IcgaJJit,  ita  jus  ejlo. 
There  are  many  regulations  with  regard  to  wills  in  the  Koran ;  and  Herrera 
mentions,  that  the  native  Mexicans  had  this  power;  fo  that  it  may  be  faid 
to  prevail  as  law  in  three  parts  of  the  globe.  It  is  difficult  to  know,  in 
the  ancient  laws  collected  by  Lindenbrogue  and  Baluzius,  whether  the 

hath 
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hath  this  indulgence,  which  fecms  to  be  a  great  fpur  to  induftry, 
as  well  as  a  fccurity  of  the  dutiful  behaviour  of  the  family  and  re- 
lations, to  him  who  is  invefted  with  fuch  a  power. 

As  wills  are  often  conftrued  contrary  to  a  fundamental  rule,  viz. 
that  they  are  to  be  expounded  agreeably  to  the  intention,  the  tefta- 
tor  might  a>  well  have  continued  to  have  had  no  fuch  power. 
The  reafon  generally  given  for  thefe  decifions  is,  that  precedents  of 
other  adjudged  cafes  muft  be  followed,  as  otherwife  the  law  will  be 
uncertain,  and  advocates  will  not  know  how  to  advife  their  clients. 
The  anfwer  to  this  feems  to  be,  that  there  cannot  be  a  cafe  in  point, 
without  the  two  wills  are  conceived  in  verbis  ipfifjimis,  and  made  by 
teftators  in  the  fame  fituation  and  circumftances ;  for  it  is  fure 
ftrange  to  contend,  that  the  will  of  a  duke  and  a  mechanic  can  be 
made  with  the  fame  views.  The  firft  will  probably  be  a  mere  will 
of  pride,  the  other  poffibly  of  affection  and  equity  ;  and  if  the  in- 
tention of  the  teftator  is  to  be  followed  (which  all  agree,  if  it  does 
not  contradict  a  rule  of  law  [j-])  the  fame  words  may  reafonably  re- 
ceive a  different  construction. 

As  for  the  objection,  that  advocates  would  not  biow  how  to  ad- 
vife their  clients,  if  precedents  were  not  followed,  I  fhould  think  it 
may  be  ftill  more  eafily  anfwered :  the  advocate  fhould  read  the 
will,  and  find  out  the  teftator's  intention,  without  confidering 
what  determinations  have  been  made  upon  other  wills ;  and  I  re- 
member to  have  heard  a  learned  judge,  within  thefe  few  years, 
thank  the  bar,  for  not  having,  in  an  argument  upon  a  will,  cited 
any  cafes,  as  every  will  was  to  ftand  upon  its  own  bottom.  If  it 
would  not  be  thought  too  prefumptuous,  I  would  venture  ftill  to 
go  further  and  contend,  that  the  fame  rule  fhould  prevail  with  re- 
gard to  the  conftruction  of  a  deed ;  nor  is  it  proper  to  fuppofe,  that 
they  are  all  drawn  with  the   ftricteft  accuracy  and  bell  advice, 

Germans  had  this  power  or  not,  as  Mabillon,  obferves,  that  in  the  early 
ages  tejlamentum  fignified  any  kind  of  contract.     De  Dipl.  p.  3. 

\j~\  As  if  a  teftator  devifes  a  perpetuity,  which  he  cannot  do  by  any 
"words,  though  moft  clearly  expreffive  of  his  intention., 

when 


27  II  E  N  II  Y    Vin.  39r 

when  it  is  well  known,  that  the  greater  part  are  never  revifed, . 
but  by  thofe  whofe  imperfect  knowledge  of  the  law  is,  perhaps, 
rather  productive  of  more  errors,  than  if  the  deed  whs  penned  by 
one  who  had  not  had  what  is  called  a  profeffional  education.  It 
is  in  fhort  to  fuppofe  what  is  contrary  to  the  faft,  and  every  one's 
experience  ;  and  an  argument  built  upon  fuch  a  fupoofal  can  never 
carry  with  it,  or  deferve,  any-great  weight. 
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STATUTES  MADE  AT  WESTMINSTER, 


31  Hen.  VIII.  A.  D.  1539. 

THIS  leffion  of  parliament  is  remarkable,  not  only  for  fome 
of  the  laws  which  continue  in  force,  but  likewife  for  others 
which  were  preferred,  and  rejected,  as  well  as  fome  which  paned 
indeed,  but  were  either  repealed,  or  fuffered  to  expire.  The 
manufcript  Calendar  of  the  Journals  of  the  houfe  of  Lords  begins 
with  this  reign,  and  by  that  it  appears,  that  in  this  year,  viz.  1539, 
a  bill  was  preferred  to  the  houfe  of  Lords,  by  the  lord  chancellor, 
concerning  Lujbands  and  wives,  'together  with  a  book  containing 
diverfe  heads  thereon.  We  have  no  further  light  from  the  Calendar 
with  regard  to  this  bill,  which  muft  be  allowed  to  have  an  extra- 
ordinary title.  I  ihould  fuppofe,  however,  that  the  purport  of  it 
was,  to  make  divorces  and  feparations  more  eafy ;  and  that  the 
book,  which  the  chancellor  brought  with  him  to  the  houfe,  was  a 
treatife,  written  by  Henry  the  Eighth,  on  that  fubjecl.  He  is 
well  known  to  have  been  a  man  of  letters  [/],  and  to  have  entered 
the  lifts  as  a  polemical  divine :  his  own  divorce  from  Katharine 
of  Arragon  having  raifed  fo  warm  a  controverfy,  it  is  probable  he 
had  read  much  upon  this  particular  fubjecl: ;  and  it  muft  have  made 
the  deeper  impreffion,  as  he  was  fo  much  interefted  in  the  decifion 
of  that  point. 

The  8th  chapter  of  this  ftatute  enacts,  that  the  king,  with  the 
advice  of  his  council,  may  Jet  forth  proclamations,  under  fuch 
pains  and  penalties  as  he  fhall  think  proper,  provided  they  do  not 
extend  to  forfeiture  of  land  or  life  ;  and  if  any  one  leaves  the 
kingdom,  with  intention  to  avoid  a  profecution  thereon,  he  is 
adjudged  to  be  a  traytor.     This   ftatute  is  moft    properly  repealed 

[/]  He  was,  likewife,  very  mufical  and  a  compofer.  An  anthem  of  his 
competition  is  frequently  fung  at  Chriit  church  cathedral :  it  is  what  is 
called  -a  full  anthem,  without  any  folo  part,  and  the  harmony  is  good. 
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by  the  Firft  of  Edward  the  Sixth,  and  mult  be  allowed  to  be,  per- 
haps, the  moft  unconiVitutional  of  all  the  tyrannical  acls  of  this 
reign.  The  latter  part  of  it  is  fo  Angular,  that  it  muft  have  1 
©ccafioned  by  an  intention  to  iflue  a  proclamation,  which  would 
have  immediately  affected  fome  particular  perfon,  who  would  pro- 
bably leave  the  kingdom.  I  muft  admit,  however,  that  I  cannot, 
from  the  hiliory  cf  the  times,  difcover  what  perfon  was  in  view. 

The  ioth  chapter  is  entitled,  for  placing  of  the  Lords  ;  and  the 
Calendar  of  that  houfe  informs  us,  that  it  was  nrefenred  by  the 
lord  chancellor,  and  by  the  kings  efpeclal  command.  Bifhop  Burnet, 
in  his  hiftory  of  the  Reformation,  obferves  upon  ibme  miftakes  of 
Selden,  with  regard  to  this  ftatute  : 

"  There  is  another  a£t,  which  but  collaterally  belongs  to  ec- 
"  clefiaitical  affairs,  and  therefore  fhall  be  but  (lightly  touched.  It 
"  is  the  a£t  of  the  precedency  of  the  officers  of  ftate,  by  which  the 
"  lord  vice-gerent  has  the  precedence  ol  all  perfons  in  the  kingdom, 
"  next  the  royal  family  :  and  on  this  I  muft  make  one  remark, 
"  which  may  feem  very  improper  for  one  of  my  profeffion  ;  ef- 
"  pecially  when  it  is  an  animadverfion  on  one  of  the  greater!  men 
"  that  any  age  has  produced,  the  moft  learned  Mr.  Selden.  He, 
"  in  his  Titles  of  honour,  fays,  *  That  this  ftatute  was  never  prin- 
"  ted  in  the  ftatute-book,  and  but  incorrectly  by  another,  and 
"  that  therefore  he  inferts  it  literally  as  is  in  the  record.'  In  which 
"  there  are  two  miftakes.  For  it  is  printed  in  the  ftatute-book 
"  that  was  let  out  in  that  king's  reign,  though  left  out  in  fome 
"  later  ftatute-books  ;  and  that  which  he  prints,  is  not  exaftly  ac- 
"  cording  to  the  record.  For  as  he  prints  it,  the  bifhop  of  London 
"  is  not  named  in  the  precedency  ;  which  is  not  according  to  the 
"  parliament-roll,  in  which  the  bifhop  of  London  has  the  pre- 
"  cedence  next  the  archbifnop  of  York  ;  and  though  this  is  cor- 
"  reded  in  a  pofthumous  edition,  yet  in  th:.t  fet  out  by  himfelf,  it 
"  is  wanting  :  nor  is  that  omiiiion  among  the  errors  of  the  prefs, 
"  for  though  there  are  many  of  thefe  gathered  to  be  amended,  this 
"  is  none  of  them.  This  I  do  net  take  notice  of  out  of  any  vanity, 
"  or  humour  of  cenluring  a  man  fo  great  in  all  forts  of  learning; 

E  e  e  "  but 
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"  but  my  defign  is  only  to  let  ingenious  perfons  fee,  that  thev 
"  ought  not  to  take  things  on  truft  eafily,  no  not  from  the  great- 
"  eft  authors  [/]." 

The  13th  chapter  of  this  ftatute  laid  the  axe  to  the  root  of 
popery,  by  the  diflblution  of  monafteries  and  abbies.  Bifhop 
Burnet  informs  us,  that  previous  to  this  diffolution  there  was  a 
book  written  by  one  Simon  Fifh,  of  Gray's-Inn,  entitled  The 
[application  of  the  beggars,  againjl  the  Jlrong  and  idle,  which  was 
prefented  to  the  king  by  Anne  Boleyn,  and  had  at  that  time  a  great 
run.  The  preamble  recites  a  voluntary  and  free  furrender  [«]  bv 
the  ecclefiaftical  houfes,  which  I  mall,  without  helitation,  add  to 
the  lift  of  ftatutes  which  recite  falfhoods. 

It  is  generally  fuppofed,  that  this  diffolution  of  monafteries  oc- 
eafioned  the  provifion  for  the  poor  in  the  latter  end  of  queen  Eli- 
zabeth, which  I  fhould  much  doubt.  In  the  firft  place  I  do  not 
find,  that  great  numbers  of  poor  are  fubfifted  by  the  monafteries, 
which  continue  ftill  in  the  Roman  Catholick  countries ;  and  Dr. 
Ducarel  informs  us  [w],  that  he  paid  a  particular  attention  to  this 
in  the  province  of  Normandy,  and  could  not  find  that  the  poor 
had  any  very  confiderable  charity,  or  fupport,  from  the  religious 
houfes :  befides  this,  the  forty-third  of  Elizabeth  was  near  fixty 
years  after  the  diffolution  ;  and  if  the  poor,  at  any  time,  found 
the  difference,  it  muft  have  been  more  fenfibly  felt  in  the  firft  years 
after  this  ftatute  took  place. 

Though  the  law  was  not  probably  attended  with  that  moft 
terrible  and  inhuman  confequence,  the  ftarving  of  the  poor ;  yet 
I  fhould  imagine,  that  it  was  the  occafion  of  a  great  increafe  of  law 
fuits.  Roper,  in  his  life  of  Sir  Thomas  More,  informs  us,  that  Sir 
Thomas,  who  was  an  advocate  of  the  greateft  eminence,  and  in  full 
bufmefs,  did  not,  by  his  profeflion,  make  above  four  hundred 
pounds   per  annum  ;    and  there  is  a  common  tradition  in  Weft- 

\f\  Burner,  vol.  i.  p.  264. 

[V]  The  form  of  this  furrender  may  be  feen  in  Burnet's  Hiflory  of  the 
Reformation. 

\jvj  In  a  tour  through  Normandy,  published  in  1 755, 

minfter- 
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nvnfter-hall,  that  Sir  Edward  Coke's  gains,  at  leaft,  equalled  thofe 
of  a  modern  attorney-general  [*].  It  is  likewife  faid,  that  the  va- 
lue of  the  places  of  the  prothonotaries  [y]  of  the  common-pleas,  in 
the  reign  of  Queen  Elizabeth,  were  at  leaft  ten  thoufand  pounds 
per  annum.  Thefe  fafts  feem  indubitably  to  prove,  that,  foon 
after  the  prefent  ftatute,  the  bufmefs  of  the  courts  of  Weftminftcr- 
Jiall  had  infinitely  increafed  [z].  The  diilblution  of  the  mona- 
fteries  threw  that  land  into  circulation,  which  before  was  una- 
licnably  fixed  in  a  religious  houfc  ;  and  it  may  be  remarked  that 
^colleges  have  very  few  law  fuits ;  being  flux  bodies,  they  choofe 
the  immediate  dividend,  rather  than  wait  the  event  of  a  tedious 
and  expenfive  law  fait. 

The  compilers  of  the  Parliamentary  hiftory  mention  the  having 
{een  an  edition  of  Fabian's  Chronicle,  in  which  the  word  Pope  is 
erafed  throughout,  and  from  thence  fuppofe  a  proclamation  to  have 
iffued  this  year,  in  which  it  was  forbid  to  ufe  this  odious  name.  It 
fhould,  perhaps,  be  rather  attributed  to  the  indifcreet  zeal  of  fome 
enthufiaftiek  reformer. 

Proteftantifm  hath  been  fo  long  eftablifhed  in  this  country,  and 
to  it's  fo  very  great  improvement  and  profperity,  that  one  may 
venture  to  mention  a  fuppofed  advantage  to  Chriftendom,  from  the 
great  influence  and  afcendency  which  the  popes  formerly  claimed, 
without  being  fufpecled  of  being  tainted  with  the  grofs  abfurdity 
of  the  popifh  doctrines,  or  a  wifh  to  fee  them  re-eftablifhed.  As 
Englifhmen,  we  are  particularly  indignant  at  the  fubmiflion  made 

\_x~]  It  hath  been  fuggefted  to  me,  fince  the  former  edition,  that  it  ap- 
pears by  Lord  Bacon's  Works,  that  his  gains  (as  attorney-general)  amounted 
to  6000 1,  per  ann. 

[_y]  Poffibly  there  was  at  that  time  but  one  prothonotary  inftead  of 
three. 

\z~\  If  it  mould  be  aflced  what  may  have  occafioned  the  prefent  great 
decreafe  of  law  bufmefs,  I  mould  fuppofe  that  it  arifes  from  the  ftamp 
duties,  and  the  law  being  more  certain,  and  underflood  upon  principles,  but 
chiefly  from  120  millions  being  veiled  in  the  funds,  with  regard  to  the 
fecurity  of  which  no  difpute  can  arife.  I  fuppofe  by  this,  the  remaining 
part  of  the  national  debt  to  belong  to  foreigners. 

E  e  e  2  by 
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by  kino'  John  of  his  crown  and  rights  to  the  fee  of  Rome  (and  with 
reafon);  but  frill  there  was  a  great  ufe  to  Europe  in  general,  from 
there  being  a  common  referee  in  all  matters  of  difpute,  who  could 
not  himfelf  ever  think  of  extending  his  dominions,  though  he  often 
might  make  a  moft  improper  ufe  of  his  power  as  a  mediator  [a]. 

Muft  not  a  Proteftant  then  admit,  that  (when  the  weaker  power 
was  opprefied  by  the  more  powerful,  and  when  there. were  no  al- 
liances between  the  different  parts  of  Europe  to  fupport  each  other 
with  a  certain  number  of  troops,  in  cafe  of  an  attack)  there  was 
often  convenience  in  appealing  to  a  mediator,  who  by  the  terror  of 
his  anathemas  might  fay,  and  fay  with  effect,  Your  conqueft  and 
oppreffion  muft  not  extend  any  further,  /  have  taken  the  opprejed 
under  my  protection  f  and  was  not  England  delivered  from  a 
foreign  army  in  the  centre  of  the  country,  and  that  chiefly  by  the 
interceffion  and  menaces  of  the  pope  [b~\  ? 

The  14th  chapter  of  this  ftatute  is  entitled,  "  An  a £2  for  abolijloing 
"  diverjity  of  opinions  in  certain  articles  concerning  the  Chrijlian  reli- 
"  gion"  and  which  I  mould  not  have  obferved  upon,  did  not  Grafcon 
in  his  Chronicle  inform  us,  that  it  was  called  the  Bloody  Statute  [c], 

[<■?]  The  popes  have  raifed  moft  exorbitant  contributions  upon  the  dif- 
ferent countries  of  Europe,  profeffing  Chriftianity,  by  every  kind  of  abufe  ; 
but  they  have  feldom  thought  of  extending  their  dominions,  and  the  papal 
territories  are  not  believed  at  prefent  to  be  much  larger  than  they  were 
many  centuries  ago. 

[£]  The  army  of  Lewis,  the  fon  of  Philip  of  France,  who  acted  not 
barely  as  an  ally  of  the  barons,  but  actually  claimed  the  crown  of  Eng- 
land. 

[V]  Grafton's  Chron.  p.  174. 


STATUTES 


C    397    ] 

STATUTES   MADE    AT    WESTMINSTER, 

34  and  ^S  Hen.  VIII.  A.  D.  1542-3. 

TH  E  firft  chapter  of  the  ftatutes  of  this  year  is  levelled 
againft  the  fa  fe  tranflation  of  the  Bible  by  'Tindah,  and 
likewife  directs,  that  the  New  Teftament,  in  Englifh  [d],  fhall  not 
be  read  by  women,  artificers,  'prentices,  journeymen,  fcrving  men  of 
the  degree  of  yeomen,  or  under. 

The  original  name  of  this  Tindal  was  Ilitchins  \e\ :  he  travelled 
much  in  Germany  ;  and  printed  his  tranflation  of  the  New  Testa- 
ment at  Antwerp  in  1526,  and  afterwards  both  the  Old  and  New 
Teftament  at  Paris  in  *536[/'].  BiJhop  Burnet  informs  us,  that 
the  oppofition  to  this  tranflation  arofe  from  the  convocation  [g], 
who,  within  three  years  afterwards,  published  another  tranflation 
under  their  own  infpeclion  ;  and  yet  it  is  very  Angular  that  he  does 
not  give  us  the  names  of  thofe  who  were  thus  employed  by  au- 
thority \Jj\. 

[d~\  In  the  year  1539,  a  proclamation  iffued  De  bibliis  in  vulgari  non 
edendis,  Ames's  hiftory  of  Printing,  p.  542  ;  and,  in  the  year  1 54  t,  an- 
other proclamation  iffued,  that  there  Ihould  be  a  Bible  in  every  church, 
Fab.  Citron.  546.  The  Bible  was  net  translated  into  Welfh  till  the  year 
1 5 <5;,  in  confequence  of  5  Eliz.  ch.  viii,  which  gives  a  very  extraordinary 
reafon  for  it,  viz.  that  it  might  promote  the  knowledge  of  the  Englijb 
tongue  in  Wales:  it  was  not  tranflated  into  Irifh  till  the  year  1685. 

[i]  Tanner's  Bibl.  Whilft  he  was  in  Germany,  he  affumed  the  name  of 
Thomas  Matthew. 

[/]  Ames's  hiftory  of  Printing. 

[g]  There  is  in  llymer  a  proclamation  in  Englijb  of  the  year  1^39. 
which  is  entitled,  De  bibliis  in  vulgari  edendis  ex  fupervifione  domini  de 
Crumwell :  Tyndal  had  therefore  probably  ncglcftcd  proper  application 
and  refpeft  to  the  Vicar-general. 

[/;]  Fabian,  in  his  Chronicle,  fays,  that  the  Bible  was  tranflated  into 
Englifh  by  one  Trevife  of  Cornwall,  in  the  reign  of  Richard  the  Second. 
There  is  now  in  the  Mufeum  a  very  fine  manufcript,  in  vellflm,  of  a 
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It  Is  generally  fuppofed,  that  the  Englifh  of  the  Bible  hath  fixed 
our  language,  which  Seems  to  have  been  too  implicitly  admitted. 
Surely  the  modern  Englifh  differs  much,  both  in  the  words  iifed 
and  in  the  phrafeology,  from  the  translation  of  the  Bible,  and  comes 
infinitely  more  near  to  the  Englifh  of  the  legislature  in  their  acts  Tt\. 
I  have  already  obferved  thefe  to  have  continued  in  the  maternal 
tongue  (as  the  Statutes  of  this  reign  frequently  term  it)  from  the 
reign  of  Richard  the  Third  down  to  the  prefent  times  [/•]. 

The  26th  chapter  of  this  feffion  is  poSfibly  the  longeft  in  the 
Statute-book  (it  being  divided  into  130  fe&ions)  if  we  perhaps  ex- 
cept a  modern  land-tax  aft. 

The  title  of  it  is,  An  A3}  for  certain  ordinances  in  the  kings 
dominion  and  principality  of  Wales,  and  contains  a  molt  complete 
code  of  regulations  for  the  administration  of  juftice,  with  Such  pre- 
cision and  accuracy,  that  no  one  claufe  of  it  hath  ever  yet  occafioned 
a  doubt,  or  required  an  explanation.  Though  the  calendar  of  the 
lords  journals  begins  with  the  firft  year  of  this  reign  ;  yet  I  cannot 
find  any  thing  relative  to  this  moft  excellent  law ;  and  therefore 
the  principality  muft  for  ever  remain  ignorant  of  their  greateft 
patriot,  and  benefactor  [/]. 

French  tranflation  of  the  Bible,  which  was  found  in  the  tent  of  king  John 
of  France  after  the  battle  of  Poitiers;  and  Bullet  (in  his  Memoires  de  la 
langue  Celtique)  mentions  a  French  tranflation  of  the  Pfalms  in  the  king's 
library,  which  is  as  ancient  as  the  eleventh  century. 

[TJ  Villadiego  (in  his  preface  to  the  Fuero  Jufgo)  gives  us  a  much  more 
extraordinary  inftance  of  the  purity  of  the  Spaniih  language  ufed  in  their 
ancient  laws,  which  he  affirms  to  be  more  intelligible,  than  the  language 
of  other  laws  made  fix  hundred  years  afterwards. 

[f]  The  Englifh  of  the  Statutes  of  Richard  the  Third  and  Henry  the 
Seventh  is  more  pure  than  thofe  of  the  reign  of  Henry  the  Eighth,  which 
arifes  from  the  preambles  of  the  latter  being  more  figurative  in  the  ex- 
preffion. 

[/]  There  were  %A  representatives  for  Wales  at  this  time  in  the  houfe 
of  commons,  *x&  the  Journals  of  that  houfe  do  not  begin  till  the  reign 
of  Edward  the  Sixth.     I  cannot  find  any  light  from  the  Sydney  papers, 
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The  ftatute  begins  by  dividing  Wales  into  twelve  fhires ;  and 
Lord  Herbert  of  Chcrbury,  in  his  life  of  Henry  the  Eighth,  informs 
ns,  that  before  this  is  confifted  of  141  lordfhips  marchers,  with 
jura  regalia  ;  and  that  the  rreat  view  of  the  ftatute  was  to  reduce 
the  jarring  laws  and  cuftoms  of  thefe  lord/hips  to  uniformity. 

Previous  fteps  had  been  indeed  taken  to  introduce  a  thorough 
union  of  laws  between  the  two  countries,  by  ftatutes  which  pafTed 
in  the  twenty -fixth  year  of  this  king's  reign. 

One  of  thefe  \m\  moft  particularly  injoins,  that  the  jurors  in 
Wales,  who  are  recited'  to  be  frequently  tampered  with,  mould 
not,  without  leave  of  the  court,  be  permitted  to  have  either  meat 
or  drink  [;/],  which  (hews,  that  for  fome  time  the  trial  by  jury  had 
prevailed  in  thofe  parts  of  the  principality  at  leaft,  where  there  had 
been  an  opportunity  of  introducing  the  Englifh  laws  ;  and  it  is 
for  this  reafon  that  the  prefent  ftatute  continually   refers   to,   and 

which  might  naturally  be  expected,  as  Sir  Henry  Sydney  was  now  lord 
prefident  of  the  marches. 

[/«]  26  Hen.  VIII.  ch.  iv. 

[«]  The  ill  effects  of  a  bribe  to  a  jury,  by  better  meat  and  drink  being 
giVen  to  them  by  one  party  than  another,  are  not  now  apprehended,  though 
lam  perfuaded  this  was  the  original  caufe  of  its  being  forbidden  ;  yet  I  mud 
admit,  that  Sir  Henry  Spelman  derives  it  from  an  ancient  canon,  "  quod 
"  de  nocte  non  eft  honejium  judicium  exercere."  llel.  Spelm.  p.  89.  which 
at  the  fame  time  accounts  for  the  jury  being  denied  candles,  if  the  leave  of 
the  court  is  not  obtained.  We  now  think  the  regulation  a  wife  one,  and 
adhere  to  it,  becaufe  it  contributes  to  the  greater  difpatch  of  bufinefs ; 
caufes  at  this  time,  however,  did  not  bang  as  they  do  at  prefent :  one  reafon 
for  which  (amongft  many  others)  arofe  from  all  witnefles  in  civil  caufes  be- 
ing examined  by  the  judge,  as  is  flill  the  practice  at  the  crown  bar.  This 
information  with  regard  to  the  ancient  practice,  I  remember  to  have  heard 
from  an  aged  and  eminent  ferjeant,who  likewife  believed  the  firft  precedent 
for  an  adjournment  to  have  been  within  thefe  thirty  years.  Adjournments 
are,  by  the  great  diligence  and  fpirit  of  the  prefent  bench,  avoided  as  much 
as  pofiible  :  if  a  caufe,  however,  lalts  more  than  fixteen  hours,  it  is  ridiculous 
to  call  it  a  decifion,  as  human  attention  to. the  e\idence  cannot  be  longer 
expected. 
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approves  of,  the  laws  tffed  in  the  three  maritime  counties  of  North* 
Wales,  becaufe  Edward  the  Firft,  and  his  fucceflors,  by  means  of 
their  garrifons  in  thofc  counties,  were  the  better  enabled-  to  enforce 
the  eftablifh merit  of  the  Engiifh  laws. 

Another  regulation  [0]  is,  that  no  Welshman  may  carry  with  him 
to  a  court  of  juftice,  or  place  of  pub!ii_h  refort,  any  kind  of  offenfivc 
weapon ;  which  fliews  tli.it  there  were  Frequently  great  riots 
and  infurecrions  in  the  principality.  Johannes  Major,  however, 
who  lived  at  this  time,  fays,  that  the  cuftorn  of  going-  armed  was 
by  no  means  peculiar  to  Wales,  "  In  Anglia  ad  templum,  five 
•'  forum,  fine  armis  vadic  nemo  [/>]." 

Bat  the  moft  material  previous  regulation,  is  that  of  the  37th 
fcftion  of  the  twenty- feventh  of  Henry  the  Eighth,  by  which  it  is 
enacted,  that  the  lord  chancellor,  immediately  after  the  proroga  ion. 
of  parliament,  fhall  ilvue  the  king's  commiffion,  to  inquire  a:.d 
fearch  out,  by  all  ways  and  means,  all  and  Jingular  laws,  ujages,  and 
cnjloms,  rifed  within  the  /aid  dominion  and  counties  of  Wales,  and 
return  and  certify  them  to  the  king  in  council. 

This  return,  therefore,  muft  have  been  made  (though  I  cannot 
find  it  in  Rvmer)  and  muft  contain  many  curious  particulars,  upon 
which  the  prefent  molt  complete  and  comprehenfive  law  of  the 
thirty-fourth  and  thirty -fifth  of  Henry  the  Eighth  was  undoubtedly 
framed. 

I  have  already  faid,  that  this  ftatute  is  fo  clear,  that  it  never  hath 

required  any  parliamentary   expofition  [0]  or  alteration,  much  lefs 

[0]  By  26  Hen.  VIII.  ch.  vi. 
•    [jo]  This  appears  likewife  by  the  common   etymology  of  the  word 
Wapentake.   " 

[7]  By  5  Eliz.  ch.  ix.  (the  title  of  which  is,  "  An  aft  for  the  punifli- 
"  ment  of  fuch  as  commit  perjury")  there  is  a  claufe  declaring,  that  wit* 
ncfles  properly  ferved  with  notice  to  appear  before  the  courts  of  great 
fenion  in  Wales,  and  whonegleft  attending,  (hall  be  liable  to  penalties  and 
damages.  This  Ifhould  apprehend  however  to  have  been  unnecefiary. 
As  thefe  courts  were  conftituted  by  parliament,  and  with  the  full  powers 
of  the  fuperior  courts  in  Weftminfler-hall,  the  attendance  of  witnefles 
when  iummoned  feems  to  follow  as  a  neceilary  confequence. 

does 
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does  it  want  ray  illuftrations ;  and  the  more  fo,  as  the  great  Lord 
Bacon  hath  barely  abridged  fome  of  the  regulations  [r],  thinking 
that  they  fpoke  fufficiently  for  themfelves.  Mr.  Juftice  Dodderidge 
hath  done  the  fame  in  his  account  of  the  principality  of  Wales, 
without  any  obfervations,  except  that  the  juftices  of  the  great  fejjion 
have  the  fame  powers  with  the  ancient  jujlices  in  Eyre.  He  could 
not  mean  by  this,  that  the  juftices  in  Eyre  had  the  powers  of  de- 
ciding caufes  in  a  court  of  equity,  which  the  juftices  of  the  great 
fellion  have  fo  long  exercifed,  that  it  cannot  be  now  difputed.  How 
they  originally  obtained  this  jurifdicYion  [s]  is  rather  dark,  as  in  the 
prefent  itatute,  which  moft  particularly  enumerates  every  officer 
in  the  courts  of  law,  there  is  no  mention  made  of  any  officer  for 
the  court  of  equity. 

By  the  37th  chapter  of  the  twenty- feventh  of  Henry  the  Eighth 
the  king  is  indeed  empowered,  for  the  next  five  years,  to  erc5l  and 
conftitute  what  courts  he  Jhall  pleafe  ;  during  which  time  he  might 
probably  have  inftituted  the  prefent  courts  of  equity  in  Wales ; 
but  it  is  ftill  lingular,  that  this  ftatute  fhould  be  entirely  filent, 
with  regard  to  any  fuch  court  or  officer  belonging  to  it. 

Bifhop  Godwyn,  in  his  life  of  Henry  the  Eighth,  much  com- 
mends this  ftatute,  and  union  between  England  and  Wales  ;  and 
fays,  that  the  good  effects  of  it  were  fully  experienced  at  the  time 
he  wrote  ;  from  thefe  effects  and  advantages,  he  ftrongly  prefles  an 
union  with  Scotland. 

Henry  the  Eighth  lived  to  hold  two  feflions  of  parliament  after 
this ;  but  nothing  occurs  in  the  ftatutes  of  thofe  years,  which  is 
deferving  of  particular  notice  or  obfervation. 

f>3  Bacon's  Law  tra&s, 

[i]  By  a  manufcript  of  all  the  king's  officers,  in  the  firfl  year  of  Queen 
Mary,  it  appears,  that  Roger  Vaughan  was  chancellor  of  Brecknock,  with 
a  fee  of  6/.  8j-.  but  Walter  Devereux,  vifcount  Hereford,  was  at  that 
time  Juftice:  Sir  John  Salifbury  was  likewife  then  chancellor  of  North- 
Wales,  and  William  Cook  was  Juftice ;  fo  that  the  offices  in  that  reign 
were  couGdered  as  diftintt. 
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He  begem  his  reign  with  the  greateft  expectations  of  his  people, 
and  in  this  (according  to  Biihop  Godwyn)  they  were  not  deceived 
in  the  twelve  firft  years,  which  may  be  compared  to  the  Quin- 
quennium Neroms.  He  was,  in  the  early  parts  of  his  life,  magni- 
ficent and  generous  ;  but  afterwards  his  prevailing  pafiion  appears 
to  have  been  that  of  defpotifm  and  tyranny,  attended  with  no  fmall 
degree  of  cruelty  :  he  was  the  firft  king  of  England,  who  was 
ftyled  metuendiffitnus  ;  and  no  predeceffor,  or  fucceiibr,  ever  equally 
defer ved  the  epithet  [/]. 

He  was  learned  beyond  the  common  learning  of  a  king  [u]  ; 
and  Bifhop  Burnet  informs  us,  that  he  had  feen  many  ftatutes,  if 
not  entirely  drawn  by  him,  at  leaft  altered  and  corrected  with  his 
own  hand  :  his  pen  may,  therefore,  be  faid  to  have  often  been 
dipped  in  blood,  as  every  feffion  almoft  produced  new  treafons  and 
felonies.  Hollinfhed  afferts,  that  72,000  criminals  were  executed 
during  his  reign,  which  would  amount  nearly  to  2000  a  year ; 
whereas  he  fays,  that,  in  the  latter  end  of  Queen  Elizabeth's 
(when  he  wrote),  the  number  did  not  exceed  400  [w] .  I  muft 
own,  I  cannot  but  think  that  there  is  either  great  exaggeration  in 
the  account  or  an  egregious  miftake  in  this  chronicler,  who  is  ge- 
nerally very  accurate  ;  for  though  I  believe  that  the  world  rather 

[/}  If  we  are  to  believe  however  the  Journals  of  the  houfe  of  Lords, 
never  was  the  death  of  a  king  more  lamented  by  his  fubjecrs.  "  Quce 
"  mors  dici  non  poteft  quam  erat  luctuofa  omnibus,  et  triftis  audita.  Catt- 
"  cellarius  vero  ipfe  vix  potuit  prte  lacrymis  effari.  Tandem  verd,  fedato 
«'  fletu,  et  refeftis  animis  omnium  recordatione  principis  Edwardi  Sexti,"  &c. 
Appendix  to  Bedford's  hereditary  right,  p.  19. 

[u]  Lord  Bacon,  in  the  (liort  iketch  of  an  intended  hiftory  of  the  reign 
of  Henry  the  Eighth,  fays,  that,  "  though  his  learning  was  confiderable,  yet 
"  therein  he  came  fhort  of  his  brother  Arthur,"  vol.  iii.  p.  115. 

\yu]  It  is  not  believed  that  there  are  100  criminals  executed  in  a  year 
at  prefent ;  and  the  county  of  Middlefex  furniflies  a  confiderable  part  of 
them.  Brunau,  in  his  treatife  upon  the  criminal  Jaw  of  France  (printed  at 
Paris  in  1716)  mentions  the  fame  kind  of  difproportion  between  the  Dum- 
ber of  executions  at  that  time  in  France,  and  a  century  before :  I  cannot, 
iiQWever,  but  diftrult  the  account  given  by  Hollinfhed. 
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improves  in  point  of  morality,  and  focial  duties,  from  century  to 
ccnturv,  yet  this  is  too  great  a  difproportion  in  the  comparative 
number  of  criminals,  who  might  be  condemned  to  fuffer  [*]• 

mould  not  dwell,  however,  entirely  on  the  hlameablc  part 
of  Henry  s  character  as  a  legiflator  ;  but  confider,  on  the  other  hand, 
if  lbmc'laws  may  not  have  palled  during  his  reign,  which  may 
make  him  deferveto  be  remembered  with  gratitude  by  pofterity. 

Thofe  who  conceive  him  to  be  a  mere  tyrant  have  fuppofed 
that  all  the  ltatutes  againft  popery  (which  have  eftablifhed  both 
our  civil  and  religious  liberties,  ever  fo  clofely  connected)  have  pro- 
ceeded entirely  from  a  defire  to  change  one  wife  for  another.  If 
this  might  have  had  it's  weight  upon  particular  occafions,  it  is  too 
much  to  fuppofe,  that  it  was  always  the  fole  motive  of  the  fteps 
which  he  took  to  deliver  his  kingdom  from  this  moft  ignominious 
and  intolerable  thraldom  ;  and  it  is  more  becoming  thofe,  wljo 
feel  the  benefits  of  falutary  regulations,  to  attribute  them  to  good, 
than  to  bad  motives,  unlets  the  proof  is  nearly  irrefragable.  Whe- 
ther this  merit  may,  therefore,  be  allowed  to  him  or  not,  his  ha- 
ving united  England  and  Wales,  by  a  wife  eftablifhment  of  uni- 
formity in  their  laws,  mould  never  be  forgotten  by  the  two  coun- 
tries, when  his  tyranny  and  oppreflions  are  dwelt  upon  ;  nor  could 
the  Reformation  perhaps  have  been  thoroughly  eftablifhed,  if  the 
king  on  the  throne  had  not  had  an  extraordinary  firmnefs  of  cha- 
racter. 

[.v]  The  milder  punifhment  of  tranfportacion  may  indeed  prevent  many 
executions ;  but  in  the  time  of  Henry  the  Eighth,  there  feems  to  have  been 
no  alternative  in  capital  offences  but  death,  or  a  very  long  imprifonment. 
Fortefcue,  who  was  chief  juftice  in  the  reign  of  Henry  the  Sixth  (in  his 
treatife  on  Limited  monarchy)  gives  this  reafon  for  the  number  of  executions 
in  England,  which  is  rather  an  extraordinary  one  from  the  mouth  of  a 
"reat  magiftrate.  "  More  men  arc  hanged  in  Englonde  in  one  year,  than  in 
"  Frannce  in  feven,  becaufe  the  Engli/be  have  better  bartes  :  the  Scotcll- 
"  menne  likcwil'e  never  dare  rob,  but  only  commit  larcenies"  p. 90. 
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STATUTES  MADE   AT  WESTMINSTER, 

i  Edw.  VI.  A.  D.  1547. 

THE  1 2th  chapter  of  this  ftatute  repeals  moft  of  the  new 
treafons  and  felonies  during  the  reign  of  Henry  the  Eighth, 
and  recites,  "  That  fubjects  fhould  rather  obey  from  the  love  of 
"  their  prince,  than  from  dread  of  fevere  laws ;  that  as  in  tempejl 
"  or  winter,  one  courfe  and  garment  is  convenient,  and  in  calm  or 
"  more  warm  weather  a  more  liberal  cafe,  or  lighter  garments,  both 
"  may,  and  ought  to  be  followed  and  ufed,  fo  it  is  likewife  necef- 
"  fary  to  alter  the  laws  according  to  the  times." 

After  this  very  Angular  preamble,  it  occurs  to  the  legiflature, 
that  fome  of  the  offences,  which  had  been  made  capital  by  Henry 
the  Eighth,  were  proper  to  be  retrained  by  the  fame  feverity  of 
punifhment ;  and  therefore  they  excluded  thofe  who  mail  be  guilty 
of  murder,  houfe-breaking,  facrilege,  robbery,  or  ftealing  of  horfes, 
geldings  or  mares,  from  the  benefit  of  clergy. 

This  is  the  claufe  upon  which  the  well-known  doubt  arofe  whe- 
ther ftealing  a  fingle  horfe  was  to  be  punifhed  with  death,  and 
which  afterwards  required  an  explanatory  ftatute.  It  feems,  in- 
deed, rather  extraordinary,  why  this  fhould  be  claffed  with  crimes 
of  the  blackeft  dye,  but  Hollinjhed  [y~\  takes  notice  that  it  was  one 
of  the  moft  common  offences  at  this  time  in  a  criminal  calendar : 
he  likewife  mentions  the  name  of  a  particular  thief,  who  had  at  once 
fixty  ftolen  horfes  in  his  pofleflion  ;  and  that  if  a  buyer  would  not 
give  him  his  price,  he  ufed  to  fay,  "  that  he  had  given  more 
"  him/elf,  or  otherwife  by  Jefus  he  hadjlolen  him."  In  the  year 
1584,  ten  criminals  were  executed  at  Smithfield  for  this  crime  [z\. 

The  13th  fe&ion  takes  away  the  benefit  of  clergy  from  him 
who  fhall  murder  by  poifon,  in  the  following  words :  "  Provided 
*  alfo,  and  be  it  ordained  and  enacted  by  the  authority  aforefaid, 

fjQ  Hollinfhed,  vol.  i.  186.  [z~]  Stowe's  Chron.  p.  697. 

"  that 
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'*  that  the  wilful  killing  by  poyfon  of  any  perfon  or  perfons,  that 
"  at  any  time  hereafter  fhall  be  perpetrated,  or  committed,  fhall  be 
"  adjudged,  deemed,  and  taken  to  be  wilful  murder  of  malice  pre- 

"  penfed." 

What  could  have  been  the  occafion  of  this  very  extraordinary 
claufe  muft  naturally  be  aiked  by  every  one  who  reads  it.  Mr. 
Tuftice  Fofter,  in  his  Reports  [a],  hath  taken  notice  of  the  different 
opinions  of  Coke,  Kelyng,  and  Holt,  on  this  part  of  the  law, 
with  neither  of  which  he  appears  to  be  fatisfied,  though  it  fhould 
feem  to  be  doubtful  whether  his  own  folution  of  the  difficulty  may 
have  been  more  happy.     I  fhall  give  it  in  his  own  words : 

"  I  take  the  true  ground  of  the  ftatute  of  the  Firft  of  Edward 
"  the  Sixth  to  be  this ;  the  twenty-fecond  of  Henry  the  Eighth 
"  had  made  wilful  poifoning  high  treafon,  and  had  exprefly  ex- 
"  eluded  the  offenders  from  clergy,  and  dire&ed  that  they  fhould  be 
"  boiled  to  death.  The  Firft  of  Edward  the  Sixth  reduced  all 
"  treafons  to  the  ancient  ftandard  of  the  twenty-fifth  of  Edward 
"  Third.  This  was  a  virtual  repeal  of  the  twenty-fecond  of 
"  Henry  the  Eighth,  and  fo  in  the  judgment  of  the  parliament  it 
"  became  neceflary  to  make  fome  new  provifion  for  the  cafe  of 
"  wilful  poifoning,  which  undoubtedly  deferved  a  capital  punifh- 
"  ment ;  accordingly  by  the  1  oth  feftion  of  the  aft,  the  offenders 
"  are  oufted  of  clergy.  And  the  1 3th  enacleth,  not  in  affirmance 
"  of  the  common  law  as  Kelyng  fuppofeth,  but  by  way  of  revival 
"  of  it,  that  the  offence  fliall  from  thenceforth  be  deemed  wilful 
"  murder  of  malice  prepenfed,  and  that  the  offenders  fhall  fuffer 
"  and  forfeit  as  in  other  cafes  of  wilful  murder  of  malice  pre- 
"  penfed. 

"  The  taking  away  clergy  by  exprefs  words,  which  is  done  by 
"  the  1  oth  feftion,  was,  in  my  opinion,  though  Coke  thinketh 
"  otherwife,  abfolutely  neceflary ;  becaufe  the  ftatutes,  which 
"  oufted  clergy  in  the  cafe  of  wilful  murder,  were  made  while  the 
"  offence  of  wilful  poifoning  did  not  fall  under  the  denomination 

0]  P.  63,  69. 

"of* 


Ao6  OBSERVATIONS     O  N 

"  of  murder,  but  of  high  treafon,  in  which  the  crime  of  murder 
"  was  merged  :  and  confcquently,  thofe  ftatutes  could  not  reach 
"  the  offence  of  wilful  poiioning." 

The  ftatute  of  the  twenty -fecond  of  Henry  the  Eighth,  alluded 
to  by  Air.  Juftice  Fofter,  is  printed  at  length  in  II ..{tail's  edition  ; 
and  by  the  preamble  it  appears,  that  one  John  Roofe,  a  cook,  had 
poifoned  feventeen  perfons  of  the  bifliop  of  Rochefter's  family,  two 
of  which  died.  John  Roofe,  therefore,  by  a  retrofpective  law,  is 
made  guilty  of  high  treafon,  and  he  is  ordered  to  be  thrown  into 
boiling  water,  the  idea  of  which  new  punifhmcut  probably  arcfe 
from  Roofe's  having  been  a  cook  [6]. 

Shocking  as  this  crime  muft  have  been  confidered  by  the  legi- 
flature,  yet  it  was  not  thought   proper  to  confound  it  with  the  of- 

[7>J  He  threw  the  poifon  into  a  pot  of  gruel,  which  was  prepared  not 
only  for  the  bifhop  of  Rochefter's  family,  but  the  poor  of  the  parilh,  fo 
that  it  might  have  probably  been  large  enough  for  his  execution.     There 
is  another  inftance  of  a  retrofpe&ive  ftatute  to  punifh  a  murderer,  in  the 
fecond  and  third  year  of  Philip  and  Mary,  and  which  is  published  likewife 
at  length  by  Raftall.     The  preamble  is  a  very  long  one,  and  recites  a  mali- 
cious and  groundlefs  appeal   of  robbery  by  one  Bennet  againft    Giles 
Rufford,  on  which  Rufford  having  been  acquitted,  and  having  afterwards 
convi&ed  Bennet  for  the  malicious  profecution,  he  not  only  promifed  and 
paid  40/.  to  two  men  for  the  aftual  murder  of  Rufford,  but  likewife  fup- 
plied  them  with  javelins  and  a  dagger  for  this  diabolical  purpofe.     Horri- 
ble as  the  offence  was,  yet  Bennet,  having  been  abfent  at  the  time  the  mur- 
der was  committed,  could  only  be  confidered  as  acceffary;  and  the  ftatute  of 
Henry  the  Eighth,  which  takes  away  the  benefit  of  clergy  from  murderers, 
not  having  made  mention  of  the  acceffary,  according  to  the  too  mild  con- 
flruclion  of  thefe  laws,  Bennet  was  entitled  to  this  privilege,  which  there- 
fore the  ftatute  deprives  him  of  in  cafe  he  is  convicted.     I  have  ventured 
to  call  this  conftruelion  too  mild,  though  of  laws  which  are  moft  highly 
penal,  becaufe  in  treafon,  which  is  a  ftill  higher  offence,  there  is  no  fuch 
thing  as  an  acceffary  ;  and,  in  the  above  cafe  of  Bennet,  there  can  be  no 
doubt  of  his  having  been  equally  culpable  with  thofe  who  actually  com- 
mitted the  murder.     The  4  and  5  Philip  and  Mary,  ch.  iv.  very  properly 
therefore  takes  away  this  privilege,  from  accejj'aries  before  the  fact  in  mur- 
der, and  many  other  offences,  as  do  likewife  more  recent  ftatutes,  which 
have  gone  ftill  further. 

fence 
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fence  of  treafon  ;  the  ftatute  of  king  Henry  the  Eighth  is  therefore 

,;led  ;  but  could  it  poilibly  follow  from  this,  that  killing  by 
poifon  did  not  continue  a  murder  by  the  common  law  ?  and  if  a 
mifdemeanor  is  made  a  felony  by  a  ftatute,  which  is  afterwards 
repealed,  does  it  not  continue  a  mifdemeanor  as  before  ?  The  fta- 
tute, whilft  it  continues  in  force,  fuperfedes,  indeed,  the  common 
law ;  but  when  it  is  repealed,  the  common  law  is  of  courfe  re- 
ftored. 

Perhaps,  the  trueft  reafon  and  folution  of  thefe  difficulties  is  the 
moft  obvious,  viz.  the  great  ignorance  of  the  pinner  of  the  law,  of 
which  there  are  not  wanting  very  fufneient  proofs  in  odier  claufes 
of  the  --ftatute.  I  have  already  mentioned  part  of  the  preamble, 
which  is  even  ridiculous,  and  the  infertion  of  marcs  and  geldings 
after  horfes,  is  another  proof  of  this  ignorance ;  as  for  the  fame 
reafon  a  doubt  might  be  raifed,  whether  if  a  ftatute  makes  the 
murder  of  a  man  felony,  it  might  be  doubtful  whether  it  extended 
to  that  of  a  woman,  or  an  eufiuch. 

If  I  may  pivfume,  however,  to  rifque  my  conjecture,  with  regard 
to  the  occafion  of  this  very  lingular  claufe,  it  is  the  following : 

It  was  at  this  time  a  prevailing  notion,  that  what  was  called 
flow  poifon  \c~\  might  be  given  to  a  perfon,  which  would  infallibly 
kill  him-  within  a  given  number  of  months,  or  years.  By  our 
criminal  law,  if  the  death  of  the  perfon  murdered  does  not  enfue 
within  a  year  and  a  day,  after  the  ftroke  or  ftab  given,  it  is  not 
confidered  as  murder  [</].     The  legiflature  might  therefore  intend, 

\_c~\  Lord  Bacon  (in  his  tenth  century  of  Experiments)  hath  the  follow- 
ing paffage:  "  The  impoifonment  of  particular  perfons  by  odours,  hath 
"  been  reported  to  be  in  perfumed  gloves,  or  the  like.  Plagues  alio 
"  have  been  raifed,  by  anointing  of  the  chinks  of  doors,  not  fo  much  by 
"  the  touch,  as  for  that  it  is  common  for  men,  when  they  find  any  thing 
"wet  upon  their  fingers,  to  put  them  to  their  nofe."  Exper.  916.  This 
notion  of  a  flow  poifon  is  now  exploded  by  modern  phyficians,  who  Lave 
accordingly  (truck  out  all  the  antidotes  to  prevent  the  effects  of  it  from  the 
ne^  Pharmacopoeia. 

\_cf]  By  the  laws  of  Bretngne,  the  death  mud  enfue  within  forty  days 
(D'Argentre)  which  feems  to  be  a  better  rule  in  favour  of  the  perfon  ac- 

that 
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that  fuch  poifoning  Should'  have  ail  the  coaiequences  of  a  murder, 
provided  the  death  enfued  within  a  year  and  a  day ;  and  for  that 
reafon  direfts,  that  they  {hall  Suffer  as  for  a  murder  of  malice  pre- 
jrenfed,  though  no  Jlroke  or  flab  had  been  given  [y],  as  the  proof  of 
the  death  occasioned  by  fo  lingering  an  operation,  muft  have  been 
attended  with  infinite  difficulty. 

This  moft  horrid  and  atrocious  of  all  crimes,  the  murdering  by 
poifons,  cannot  but  alarm  every  member  of  Society,  who,  if  he  har- 
bours fuch  a  fufpicion,  mult  be  the  moft  unhappy  of  wretches ;  it 
fortunately,  however,  carries  with  it,  from  the  manner  of  its  bein=>' 
perpetrated,  it's  own  check.  He  who  hath  the  diabolical  malice  to 
intend  the  murder  of  his  fellow  creature,  but  half  gratifies  that  ma- 
lice, if  the  perfon  killed  does  not  know  that  he  receives  his  death 
from  the  hand  of  his  enemy. 

As  no  human  precaution,  however,  fhould  be  omitted  to  pre- 
vent the  poffibility  of  the  crime's  being  perpetrated,  it  may  not, 
perhaps,  be  improper  to  adopt  the  policy  of  an  ancient  Scotch 
Statute  [f],  by  which  it  is  made  high  treafon  to  bring  any  poifon 
into  the  kingdom  [g].     Might  it  not  therefore  be  proper  to  make  it 

cuSed,  as  it  is  believed  to  be  often  very  difficult  for  a  Surgeon,  or  phyfician, 
to  fay,  when  So  much  time  hath  elapSed,  whether  the  blow  was  the  occa- 
iion  of  the  death  or  not,  efpecially  if  the  bruiSe  is  inward.  The  year  and 
day  being  thought  by  the  legiflature  too  diftant  a  time  by  2  James  I. 
ch.  viii.  (commonly  called  the  Stabbing  a£f)  the  death  muft  enfue  within 
fix  months  after  the  ftab. 

[/]  I  take  this  to  be  the  meaning  of  the  maxim  in  the  French  law, 
"  tel  cuide ferir,  qui  tue" 

[_f]  Jam.  II.  Pari.  7.  ch.  30.  Baynes  however  (in  his  Inftitutes  of  the 
criminal  law  of  Scotland)  Says,  that  this  ftatute  is  conSidered  as  being  in 
defuetude.    Edin.  1730.  p.  111. 

[g]  It  was  probably  by  this  chiefly  intended  to  provide  againft  the  im- 
portation oS  poiSons  Srom  Italy,  where  aflaflination,  and  this  kind  oS  mur- 
der, hath  but  too  much  prevailed.  I  have  been  inSormed  that  it  is  not 
uncommon  in  Italy  to  Say,  upon  a  man's  expreffing  himSelS  with  regard  to 
another,  from  whom  he  hath  received  an  injury,  /  wijh  he  would  but  drink 
a  dijb  of  chocolate  with  me. 

S  capital, 
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capital,  either  to  import,  or  vend  fome  kind  of  poifons  in  England, 
as  the  chief  pretence  for  an  apothecary's  having  arfenick  in  his  fhop, 
(which  is  the  poiion  moft  commonly  ufed  by  the  murderer)  is  for 
the  deftrucYion  of  rats,  which  may  be  deftroyed  by  other  methods ; 
or  at  leaft,  mould  it  be  permitted,  but  under  certain  reftricYions  ? 

This  is  the  only  ftatute  of  the  fhort  reign  of  this  infant  king, 
which  feems  to  require  any  illuftration.  There  were  indeed  four 
feffion5of  parliament,  during  which  feveral  laws  were  enacted  ;  they 
rather  confift,  however,  of  ftatutes  repealing  what  was  done  by  the 
parliaments  of  the  preceding  reign,  than  make  any  coniiderable  al- 
teration in  the  common  law.  As  for  thofe  which  relate  $p  the 
further  eftablifhment  of  the  Proteftant  religion,  I  fhall  refer  the 
reader  to  Bifhop  Burnet's  Hiftory  of  the  Reformation,  as  they  are 
a  moft  neceflary  part  of  that  learned  work. 

Edward  was  but  nine  years  of  age  when  he  came  to  the  throne, 
and  died  before  he  was  fixteen.  It  is  fortunate  for  the  memory  of 
thefe  infant  kings,  and  infant  princes  deftined  to  a  throne,  that,  as 
they  cannot  offend  any  partyA  of  faction  in  the  ftate,  they  are  always 
reprefented  by  thofe  employed  in  their  education,  as  being  of  a 
moft  promifing  difpofition  [/j]  and  genius,  by  which  part  of  the 
commendation  due  is  reflected  upon  the  inftructors  ;  and  when  any 
unpopular  aft  is  done  in  the  fucceeding  reign,  it  is  always  fuppofed 
that  the  reverfe  would  have  happened,  if  the  infant  predeceflbr  had 
lived  to  that  time. 

There  are  not,  however,  wanting  proofs,  that  Edward  had  abi- 
lities rather  ultra  amios,  and  that  he  payed  a  very  early  attention 
to  the  laws,  which  pafled  during  his  reign.  The  manufcript  of  a 
journal,  which  he  kept,  is  printed  in  Bifliop  Burnet's  Hiftory  of 
the  Reformation ;  and  in  the  original  (which  is  now  in  the 
Muleum)  the  gradual  improvements  both  of  his  underftanding 
and  hand- writing  may  be  feen  to  keep  pace  from  year  to  year  :  the 
firft  part   is  a   fcrawl  of  a  child,  which  is  fcarcely  legible.      This 

[A]  Thus  Henry,  prince  of  Wales,  fon  of  James  the  Firft,  is  fuppofed  to 
have  been  a  moil  promifing  prince  ;  and  the  duke  of  GloUcefter,  fon  of 
queen  Anne. 

G  g  g  Journal 
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Journal  contains  many  fchemes  for  improvements,  and  particularly 
with  relation  to  the  woollen  manufacture,  the  inclofing  of  wafte 
grounds,  and  the  preventing  the  offence  of  foreftalling,  as  alfo  that 
of  the  fale  of  offices  [/] ;  with  regard  to  every  one  of  which  points, 
ftatutes  pafTed  at  the  latter  end  of  his  reign,  and  in  which  he  may 
therefore  be  fuppofed  to  have  been  confulted  by  his  minifters. 

[/']  It  appears  by  the  Calendar  to  the  Journals  of  the  houfe  of  Lords, 
that  the  Commons,  for  a  confiderable  time,  infifted  that  the  claufe  in  5  and 
6  Edw.  VI.  ch.  xv.  which  allows  the  two  chief  juftices  to  fell  certain  offices, 
fhould  be  rejefted. 
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ACTS    MADE   AT    WESTMINSTER, 

i  Marias  R.  A.  D.  1553. 

TH  E  firft  parliament  of  this  reign^  was  (after  different  proro- 
gations) held  at  three  different  feffions,  of  which  no  inftance 
hath  before  occurred.  There  palled  but  one  law  during  the  firft 
of  thefe  feffions,  and  that  a  moft  truly  conftitutional  ftatute,  which 
reduced  all  treafons  to  thofe  which  were  declared  to  be  fuch  by 
the  twenty-fifth  of  Edward  the  Third.  The  new  treafons,  during 
the  reign  of  Henry  the  Eighth,  were  thofe  chiefly  intended  to 
be  repealed  ;  and  fome  of  the  members  of  this  parliament  exclaimed 
with  proper  warmth  againft  the  feverity  of  his  laws,  faying,  they 
•were  more  bloody  than  Draco's,  Dionyfius's,  or  any  other  tyrant  in 
hi/lory  [k]. 

The  preamble  to  this  moft  excellent  law  is  to  the  fame  pur- 
port with  that  of  the  ftatute  of  Edward  the  Sixth  (laft  obferved 
upon)  ;  but  is  fo  much  fuperior  in  ftile,  that  I  mail  here  infert 
part  of  it  for  the  fake  of  the  companion. 

"  Forafmuch  as  the  ftate  of  every  king  and  ruler  ftandeth  more 
**  affured  by  the  love  of  the  fubjecl:  towards  their  fovereign,  than 
"  in  the  dread  and  fear  of  laws  made  with  rigorous  pains ;  and 
"  laws  alfo  juftly  made  for  the  prefervation  of  the  commonweal, 
"  without  extreme  punifhment  or  rigour,  are  more  often  obeyed 
«'  and  kept,  than  laws  and  ftatutes  made  with  extreme  punifhments, 
*f  &c."     This  is  the  language  of  a  legiflator  promulgating  his  laws 

[i]  State  Trials,  vol.  i.  p.  7  6.  It  may  be  perhaps  not  improper  here  to 
mention  one  or  two  out  of  many  of  thefe  tyrannical  laws.  By  32 
Hen.  VIII.  ch.  xxv.  it  is  made  high  treafon  by  word  or  deed  to  accept,  take, 
judge,  or  believe,  the  marriage  between  this  king,  and  the  Lady  Anne  of 
Cleves,  to  be  good;  By  33  Hen.  VIII.  ch.  xiv.  it  is  made  felony  to  declare 
any  falfe  prophecy  upon  occafion  of  arms,  fields,  or  letters,  which  ftatute  is 
printed  at  length  by  Uaftall,  and  the  preamble  explains  the  occafion  of  it. 

G  g  g  2  with 
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with  dignity  :  that  of  the  ftatute  of  Edward  the  Sixth  is  the  idle 
flourifh  of  a  rhetorician,  or  rather  half-learned  fchool-mafter  [/]. 

It  is  very  lingular,  that  the  firft  ftatutes,  both  of  the  preceding 
and  prefent  reign,  fhould  open  with  fuch  ftrong  reflexions  on  the 
laws  and  government  of  Henry  the  Eighth.  This  is  indeed  not 
uncommon  when  a  kingdom  hath  been  difputed ;  but  no  fuch 
inftance  can,  perhaps,  be  found  in  hiftory,  when  two  children  have 
fucceded  to  a  throne  which  they  received  from  their  father ;.  and  it 
mews  moft  ftrongly,  in  what  deteftation  thofe  tyrannical  ftatutes 
were  univerfally  held. 

Four  years  after  the  paffing  this  moft  conftitutional  law,  Sir 
Nicholas  'Throckmorton  often  infifted  upon  it  in  his  defence  \m\,  but 
was  little  regarded  by  the  court.  Staunford,  the  writer  upon  the 
pleas  of  the  crown,  had  the  conduct  of  the  profecution,  as  king's 
ferjeant,  and  had  been  ftrenuous  for  this  aft  as  a  member  of  par- 
liament, though  by  the  acccount  given  of  this  trial,  he  appears 
to  have"  entirely  forgotten  what  he  had  fo  ftrongly  contended  for  : 
the  jury,  however,  to  their  great  honour  refpefted  the  law  (though 
the  court  and  profecutor  confidered  it  as  a  dead  letter)  and  acquit- 
ted the  prifoner. 

Between  this  firft  opening  of  the  queen's  reign,  and  her  marriage 
the  next  year,  the  tone  was  much  changed  ;  for  in  the  preamble  to 

[_r\  The  language  of  the  preamble  to  a  fubfidy  granted  in  37  Hen..  VIII. 
ch.xv.  (and  which  is  printed  at  length  by  Raftall)  is  fo  fingular,  .that  it  will 
bed  plead  my  excufe  for  here  inferting  it:  "  We  the  people  of  this  realm, 
"  have  for  the  moft  part  of  us  fo  lived  under  his  majeftie's  fure  protection, 
"  and  yet  fo  live,  out  of  all  fear  and  danger,  as  if  there  were  no  warre  at 
"  all,  even  as  the  fmall  fillies  of  the  fea,  in  the  moft  tempeftuous  and 
"  ftormie  weather  doe  lie  quietly  under  the  rock,  or  bank  fide,  and  are  not 
"  moved  with  the  furges  of  the  water,  nor  ftirred  out  of  their  quiet  place, 
"  howfoever  the  wind  bloweth."  It  appears  likewife  by  this  fubfidy,  that 
the  lords  exprefly  join  in  the  grant,  though  it  hath  of  late  been  otherwife 
contended.  The  lords  likewife  join  in  the  grant  of  a  later  fubfidy,  viz.  in 
the  firft  year  of  Queen  Elizabeth,  which  ftatute  is  likewife  printed  at 
length  by  Raftall. 

[V]  State  Trials. 

the 
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the  firft  and  fecond  of  Philip  and  Mary,  ch.  x.  it  is  recited,  "  That 
"  the  great  mercy  and  clemency  heretofore  declared  by  the  queen's 
"  highnefs  in  rcleafmg  the  penal  laws  made  by  her  progenitors, 
"  had  given  occaiion  to  many  traiterous  and  cankered  hearts,  to 
"  ftir  the  people  to  dilobedience  :" 

Another  ftatute  paffed  in  the  pref.  nt  reign,  which  hath  occafioned 
a  very  considerable  alteration  in  the  common  law,  with  regard  to 
the  conviction  of  criminals  [«],  by  which  juftices  of  peace  are  di- 
rected to  take  their  examinations,  which  they  are  to  reduce  into 
writing  within  two  days,  and  certify  them  to  the  next  gaol  deli- 
very. It  feems  to  be  generally  agreed,  that  before  this  ftatute  no 
fuch  examination  could  have  been  taken,  as  it  tended  to  make  the 
prifoner  charge  himfelf ;  I  mould  doubt  much,  however,  whether 
this  was  not  before  practifed  ;  but  as  few  could  read,  and  frill 
fewer  could  write,  neither  the  juftice  nor  his  clerk  were  capable  of 
ufing  this  help  to  their  memory,  but  proved  the  confeffion,  perhaps, 
at  a  great  diftance  of  time,  and  when  it  was  too  inaccurate  to  be 
depended  upon. 

I  fhall  not  have  occafion  to  obferve  upon  any  other  ftatutes  [<j] 
of  this  reign  :  as  for  the  queen's  confort  Philip  the  Second,  he  knew 

[;z]  2  and  3  Philip  and  Mary,  ch.  x.  Montaigne  fays  fomewhere,  a  titer 
les  cents  il  faut  tine  clarte  blen  lumineufe,  ct  nette. 

[o]  There  is  indeed  a  Mature  of  the  firft  and  fecond  of  Philip  and  Mary, 
which  relates  to  a  very  Angular  inconvenience  in  Glamorganihire,  &f  having 
their  lands  covered  with  fea  fands  ;  the  law  with  this  view  gives  powers  to 
the  commifiioners  of  fewers  to  prevent  it.  The  only  effectual  means,  how- 
ever, of  flopping  this  prejudice  to  the  adjoining  lands,  is  by  encouraging 
the  growth  of  the  juncus  acutus  capitulis  forgbi  *,  and  which  fliould  not  be 
fuffered  to  be  deftroyed,  as  it  too  often  is. 

"  Si  quis  fpinas,  fentes,  et  dumos  in  promontorio  juxta  mare  occidentale 
"  crefcentes  eruerit,  extirpaverit,  aliove  modo  exciderit,  tarn  ipfe  qui  de- 
"  lictum  hoc  admittit  quam  qui  aucloritatem  ei  accommodavit  (citra  fpem 
"  gratia?)  praeter  damni  reparationem,  I'urti  pcenae  obnoxius  erit."  Leg. 
Dan.  lib.  vi.  ch.  xvii.  art.  29.  I  would  not  be  underftood,  however,  to  re- 
commend the  making  this  offence  fo  penal,  though  it  is  attended  with  very 
bad  confequences  to  thole  who  have  lands  near  a  iandy  beach. 

*  Ray's  Synopfis. 

fo 
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fo  little  of  our  language,  or  conftitution,  that  he  cannot  be  fuppofed 
to  have  interfered  greatly  in  legiflation.  With  regard  to  the  queen 
herfelf,  fhe  is  known  to  have-  been  a  moft  unhappy  woman,  and 
had  fo  many  domeftick  concerns,  that  fhe  probably  left  the  direftion 
of  her  affairs  entirely  to  her  minifters.  Her  intentions  upon  her 
acceffion  to  the  throne  feem  to  have  been  good,  as  appears  by  the 
ftatute  of  treafons ;  for  the  latter  part  of  her  reign,  her  confejfors 
mould  chiefly  anfwer. 
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STATUTES  MADE  AT  WESTMINSTER, 

43  Eliz.  A.  D.  1 60 1. 

TH  E  2d  chapter  of  the  laws  of  this  feffion  is  the  well- 
known  ftatute  ninth  regard  to  the  maintenance  of  the  poor. 
I  have  before  obferved,  that  thefe  regulations  could  not  have  arifen 
from  the  diftblution  of  the  monafteries  (as  is  generally  fuppofed) 
becaufe  fixty  years  had  intervened  ;  and  if  the  poor  were  at  any 
time  diftreiled  by  there  being  no  religious  houfes,  that  diftrefs  mull 
have  been  molt  fenfibly  felt  immediately  after  the  ftatute  of  Henry 
the  Eighth.  Bcfides  this,  though  the  monafteries  were  numerous 
in  England,  yet  it  is  impoffible  to  fuppofe  they  were  fo  con- 
veniently difperfed,  that  in  all  parts  of  the  country  the  poor  could 
be  fubfifted  by  their  charity,  though  never  fo  extenfive  and  un- 
bounded. 

The  5th  chapter  of  the  fourteenth  year  of  this  queen  [p]  had  di- 
rected, that  affejjments  jhould  be  made  in  every  parifo  for  the  relief  of 
the  -poor.  This  ftatute  is  printed  at  length  in  Raftall,  and  confifts  of 
a  great  number  of  chapters ;  it  was  to  continue  to  the  end  of  that 
parliament,  and  was  probably  fuffered  to  expire  from  the  great 
feverity  of  this  law  againft  thofe  who  are  ftyled  vagabonds;  if 
above  the  age  of  fourteen,  a  vagabond  is  to  be  whipped,  and  bur- 
ned through  the  ear  with  a  hot  iron,  the  compafs  of  an  inch  ;  and  for 
the  fecond  offence,  he  is  to  fuffer  death. 

This  ftatute  of  the  fourteenth  of  Elizabeth  was  probably  occa- 
fioned  by  a  printed  petition  againjl  the  opprejjbrs  of  the  poor,  which 

\f\  There  are  fhuutes  which  relate  to  the  poor  more  early  than  this 
fourteenth  of  Elizabeth,  which  the  reader  may  fee  collected  together  by 
Dr.  Burn,  in  his  hiflory  of  the  poor's  laws,  publilhed  in  176^,  1  2mo.  Dr. 
Burn  hath  likewifc  collected  all  the  propofed  alterations  of  this  fyftem  of 
laws. 

■\  me:, 
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Ames  mentions  to  have  been  difperfed  with  confiderable  induftry 
the  year  1567,  and  which  he  reprefents  to  have  been  written 
with  great    fpirit  [p]. 

Other  caufes  likewifc  concurred,  as  there  had  been  no  foreign  or 
civil  wars,  of  any  confequence,  for  near  a  century  preceding  this 
ftatute,  nor  was  there  the  prefent  drain  of  the  colonies,  by  which 
the  mother  country  is  by  many  fuppofed  to  be  fo  greatly  de- 
populated [q].  The  confequence  of  this  muft  neceffarily  have 
been  a  very  great  increafe  of  people,  which  there  was  not  fuffi- 
cient  trade,  or  number  of  manufactures  to  employ.  Cock,  in- 
deed, who  publifhed  a  phamphlet  in  1 638,  aflerts,  this  increafe 
was  fo  much  dreaded,  that  a  poor  man  was  not  permitted  to 
marry  till  the  age  of  thirty,  nor  a  poor  woman  till  the  age  of 
twenty -five  [r]. 

I  cannot  find  in  the  Journals  of  the  Houfe  of  Commons,  that 
this  raoft  important  ftatute  occafioned  much  debate ;  and  it  is  alfo 
very  remarkable,  that  there  is  no  preamble  to  it,  letting  forth  the 
motives  of  humanity  or  policy  upon  which  it  was  propofed. 

It  appears  by  a  letter  of  Mr.  Aubrey,  the  antiquary,  that  it  was  at 
firlt  by  no  means  generally  carried  into  execution  (and  particularly 
in  Wiltihire)  ;  nor  are  the  poors  laws  to  this  day  executed  in  the 
greater!  part  of  North- Wales,  though  this  ftatute  molt  exprefly  ex- 
tends to  the  principality. 

[/>]  Hi  (lory  of  Printing,  p.  272. 

\jf\  Nor  do  I  find  either  that  there  had  been  any  confiderable  plague; 
and  the  diflblution  of  the  religious  houfes  might,  likewife,  have  greatly  con- 
tributed to  the  increafe  of  the  people.  Befides  the  drain  of  the  colonies, 
the  garrifons  of  Gibraltar  and  Portmahon,  as  well  as  the  regiments 
ltationed  in  Jamaica  and  the  Leeward  illands,  are  a  further  caufe  of  depo- 
pulation at  prefent. 

[r]  This  muft  have  probably  happened  during  the  Protectorate,  when 
marriages  were  celebrated  before  a  juftice  of  peace,  who  would  not  fuffer 
any  additional  burthen  on  his  eftate.  Fabian  Philips  (in  a  treatife  on 
Capias's,  and  procefs  of  Outlawry)  fpeaks  thus  of  Cock :  "  Mr.  Charles 
"  George  Cock,  who  was  fomcthing  of  a  common  lawyer,  but  nothing  at' 
4  Carew, 
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Carew,  who  wrote  his  account  of  Cornwall  in  the  fucceeding 
reign,  calls  it,  however,  the  late  tnofl  beneficial Jlatute,  and  King' 
'James  (in  his  works)  fays,  "  look  to  the  houfes  of  corredlion,  and  re- 
"  member  that  in  the  time  of  Ch.  J.  Popham  there  was  not  a  wan- 
"  dering  beggar  to  be  found  in  all  Somcrfetfhire,  being  his  native 
"  country  \s\" 

As  the  maintenance  of  the  poor  is  in  many  parifhes  attended  with 
fuch  infinite  expence  to  the  landholders,  it  is  not  to  be  wondered  at, 
if  thole  who  have  eftates  are  perpetually  complaining  of  this  fyftem 
of  laws.  The  iirif  anfwer  to  which  complaint  is,  that  the  expence 
in  great  meafure  arifes  from  their  own  negligence  in  not  following 
the  wife  directions  of  the  law  ;  and  particularly,  as  the  royal  author 
above  advifcs,  by  not  looking  to  the  work-honfes.  By  a  diligence 
and  attention  of  this  kind  in  the  magiftrates  of  Chefter,  the  poor's 
rates  have  within  thefe  few  years  been  reduced  from  eighteen  hun- 
dred, to  three  hundred  pounds  per  annum :  and  the  fame  good  con- 
fequences  might  be  reafonably  expected  elfewhere,  from  the  fame  at- 
tention to  the  management  of  the  poor  [/]. 

"  all  of  a  civil,  and  was  advanced  in  the  time  of  the  ufurpation,  to  be  one 
"  of  the  judges  for  the  probate  of  wills."  I  find  likewife  by  an  ordinance 
of  the  19th  of  July,  1659,  that  he  was  appointed,  together  with  Dr.  John 
Godolphin,  to  be  judge  of  the  admiralty. 

\_s~\  King  James's  Works,  p.  567. 

[7]  The  Ynca  Garcilajfo  de  la  Vega  mentions,  that  there  was  no  beggar 
to  be  feen  in  Peru,  which  arofe  from  laws  of  the  Yncas  obliging  children 
even  of  five  years  old  to  labour  for  their  bread,  and,  if  any  Peruvian  was 
incapable  of  labour,  he  was  fupported  by  the  publick.  Thefe  are  ex- 
actly the  principles  upon  which  pur  poor's  laws  are  founded,  and  the  au- 
thority is  nearly  irrefragable.  The  Ynca  Garcilajfo  de  la  Yega  was  born 
eight  years  after  the  conqueft  of  Peru  by  the  Spaniards,  and  continued  at 
his  father's  houfe  in  the  neighbourhood  of  Cufco  till  he  was  one  and 
twenty,  when  he  went  to  Old  Spain.  He  informs  the  reader  (in  his  Com- 
mentaries), that  he  was  always  particularly  inquifuive  with  regard  to  the 
laws  and  cuftoms  of  the  native  Peruvians  (from  whofe  Yncas  he  was  de- 
scended) ;  and  though  thefe  were  partly  altered  by  the  Spanifh  conqueft, 
yet  they  continued,  during  his  ftay  in  the  country,  to  be  adhered  to  by  the 

H  h  h  Thefe 
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Thefe  laws  are  likewife  complained  of  from  their  having  occa- 
fioned  many  litigations  :  this  objection  feems  to  be  now  almoft  en- 
tirely removed ;  the  different  ftatutes  (though  not  fo  clearly  pen- 
ned, perhaps,  as  they  mould  have  been)  are  now  moft  thoroughly 
underftood,  and  it  is  believed  there  are  not  at  prefent  four  queftions 
in  a  year  (in  the  court  of  king's  bench  at  leaft)  upon  the  con- 
ftruclion  of  them  [u]  ;  and  to  this  Dr.  Burn's  valuable  treatife  hath 
likewife  much  contributed. 

Thefe  ftatutes,  it  is  hoped,  however,  ftand  upon  fuch  wife  and 
humane  principles,  that  they  will  not  eafily,  nor  haftily  be  repealed. 
The  principles  are,  that  every  one  capable  of  working  fo  all  be  em- 
ployed;  and  that  he  who  is  incapable  fo  all  be  relieved  and  fupport  ed 
by  the  parifo:  and  it  fhould  feem  that  a  day-labourer,  who  hath 
been  induftrious  (whilft  he  was  able)  hath  as  much  right,  when 
weakened  by  old  age  or  ficknefs,  to  a  certain  fupport,  as  the  worn- 
out  foldier  has  to  his  Chelfea,  or  feaman  to  his  Greenwich. 

As  for  that  fupport  which  may  arife  from  voluntary  contributions, 
it  is  but  a  moft  precarious  maintenance  ;  and  fuppofing  the  gentle- 
men of  a  parifh  to  be  of  humane  difpofitions  (which  is  often  contra- 
dicted by  the  faclj,  yet,  during  minorities,  or  other  necefiary  abfence 
of  the  men  of  property,  this  uncertain  maintenance  immediately 
fails ;  and  in  many  parifhes  of  England,  and  Wales,  there  is  no  in- 
habitant of  any  confiderable  fortune  or  eftate. 

Laws  have  been  enacled  in  many  other  countries,  which  have 
punifhed  the  idle  beggar,  and  exhorted  the  rich  to  extend  their 
charity  to  the  poor :    but  it  is  peculiar  to  the  humanity  of  Eng- 

Peruvians,  and  he  pofitively  afferts,  that  he  never  faw  but  one  beggar, 
who  was  called,  by  the  Spaniards,  Ifabel,  and  being  very  far  advanced  in 
years,  and  half  mad,  was  permitted  by  them  to  beg.  Commentaries  Reales, 
vol.  i.  p.  107.  Lifbon,  1609. 

[ti]  As  for  the  appeals  to  the  Quarter  SeJJions,  this  is  a  neceilary  and 
moderate  cxpence  to  the  county,  as,  without  fuch  appeals,  no  barrifter 
would  attend,  nor  can  the  county  bufinefs  be  properly  dilpatched,  without 
their  afMance. 

land, 
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land,  to  have  made  their  fupport  a  matter  of  obligation  and   he- 
ceffity  on  the  more  wealthy. 

As  for  the  punifhment  of  beggars,  laws  of  rigour  may  be  made 
againft  them ;  but  what  man  of  common  feelings  for  his  fellow 
creature  can  order  him,  who  intreats  his  alms,  to  be  lafhed  with 
ftripes,  when,  perhaps,  he  may  really  want  the  pittance  he  im- 
plores [iv]  ! 

The  Englifh  feem  to  be  confeffedly  the  firft  nation  of  Europe  in 
fcience,  arts,  and  arms ;  they  likewife  are  poffdled  of  the  freeft  and 
moft  perfect:  of  conftitutions,  and  the  bkffings  confequential  to  that 
freedom.  If  virtues  in  an  individual  are  lometimes  fuppofed  to  be 
rewarded  in  this  world,  I  do  not  think  it  too  prefumptv.ous  to  fup- 
pofe,  that  national  virtues  may  likewife  meet  with  their  reward. 
England  hath,  to  its  peculiar  honour,  not  only  made  their  poor 
free,  but  hath  provided  a  certain  and  folid  eftablifhment  to  prevent 
their  neceffities  and  indigence,  when  they  arife  from  what  the  law 
calls  The  a£i  of  God;  and  are  not  thefe  beneficent  and  humane  atten- 
tions to  the  miferies  of  our  fellow  creatures,  the  firft  of  thofe  poor 
pleas  which  we  are  capable  of  offering,  in  behalf  of  our  imperfections, 
to  an  all-wife  and  merciful  Creator  ? 

This  ftatute  of  the  laft  year  of  Queen  Elizabeth  is  the  only  law 
which  I  have  had  occafion  to  remark  upon :  her  reign  is  known  to 
have  lafted  near  half  a  century ;  and  during  this  time  many  acts  of 
parliament  paffed,  which  ftill  continue  in  force. 

She  was  undoubtedly  a  woman  of  a  ftrong  underftanding,  and 
moft  uncontroulable  fpirit ;  the  proper  exertion  of  which,  upon  the 
apprehenfion  of  the  Spanifh  armada,  infinitely  endeared  her  to  her 
people :  upon  moft  other  occafions,  however,  (he  was  the  true 
daughter  of  Henry  the  Eighth,  and  carried  the  prerogative  of  the 
crown  to  fuch  extent,  as,  poffibly,  involved  Charles  the  Fjrft  in 

[w]  This  relates  to  the  laws  of  other  parts  of  Europe,  which  punifh  the 
beggar  with  (tripes,  at  the  fame  time  that  no  certain  proviiion  is  made  for 
him :  I  have  before  obferved,  that  a  foreigner  may  ftill  want  our  alms,  as 
he  belongs  to  no  pariih,  which  is  obliged  to  fupport  him. 

H  h  h  2  thofe 
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thofc  misfortunes,  which  have  rendered  his  reign  the  molt  intereft- 

ing  and  melancholy  period  in  hiftory. 

I  have  perufed  her  laws  with  attention  ;  and,  except  the  ftatute 
to  prevent  fraudulent  conveyances.,  I  do  not  find  any  other  of  very 
great  importance.  The  ftatute  of  the  fourteenth  of  Elizabeth, 
which  relates  to  the  poor,  was  a  very  hard  and  oppreffive  law ;  and 
as  for  that  of  the  forty-third,  which  I  have  prefumed  to  commend 
fo  highly,  it  can  hardly  be  afcribed  to  the  dictates  of  her  humanity, 
as  fhe  feems  to  have  doated,  from  old  age  and  infirmities,  in  this 
Lift  year  of  her  reign. 
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STATUTES  made  fecundo,  vulgoprimo,  Jacobi  Regis. 

A.  D.  1604. 

TH  E  ftatutes  from  the  beginning  of  the  reign  of  Edward  the 
Sixth,  inftead  of  being  divided  into  chapters,  to  which  only 
one  title  is  prefixed,  are  printed  as  dictincl:  laws,  and  with  feparatg 
and  peculiar  titles  to  each  [w].  The  8th  chapter  of  this  feffion  of 
parliament  is  entitled,  An  acl  to  take  away  the  benefit  of  clergy 
fromfome  kind  of  manfaughter,  commonly  known  by  the  name  of 
The  flubbing  acl,  and  recites,  "  that  ftabbing  and  killing  men  on  the 
"  fudden  done  and  committed  by  many  inhuman  and  wicked  per- 
"  fons,  in  the  time  of  their  rage,  drunkennefs,  hidden  difpleafure, 
"  or  other  paffion  of  the  mind,  mull  be  reftrained,  &c." 

This  ftatute  is  very  obfeurcly  penned,  and  may  be  pronounced 
not  to  have  been  drawn  by  any  very  able  crown-lawyer  [x].  It  is 
faid  in  Keiling  to  have  been  intended  to  prevent  a  notion,  which  at 
this  time  prevailed  amongft  juries,  that  ojf'enfive  words  given  might 
make  a  ftab,  in  refentment  for  fuch  injury,  only  man/laughter  ;  and 
the  ftatute    (by  it's  title  at  leaf)  determines   fuch  a  ftab  in  confe- 

\_w\  There  are  indeed  fome  ftill  more  early  inftances  of  this  in  the 
Statute-book. 

[V]  There  is  a  provifo,  that  the  ftatute  fhall  not  extend  to  any  perfon 
who  fhall  kill  another^  defendendo,  or  by  misfortune:  thefe  cafes  do  not 
ftand  in  need  of  any  fuch  exception,  and  cannot  poffibly  come  within  the 
penalties  of  any  law.  There  is  another  aft  of  this  reign,  which  fhews  very 
great  ignorance  of  the  common  law,  though  one  fhould  imagine  that  no 
one  but  a  lawyer  could  have  propofed  the  bill,  1  mean  the  7  James  I. 
ch.  xii.  which  declares,  that  a  tradefman's-books  mail  not  be  evidence  for 
him,  which  never  could  have  been  allowed  to  be  evidence  in  any  court  of 
law,  if  no  fuch  declaratory  ftatute  had  palled.  1  fliould  fuppofe,  that 
5  Eliz.  ch.  vi.  (which  is  printed  at  length  by  Raftall)  might  have  occa- 
fioned  this  law.  The  title  of  it  is,  "  An  aft  againft  fuch  as  fhall  fell  any 
"  ware  for  apparel  without  ready  money."  This  law  only  continued  in 
force  till  the  end  of  that  parliament  of  Queen  Elizabeth. 
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quence  of  rage,  drunkennefs  [y~\,  hidden  difplcafure,  or  other  paffion 
of  mind,  to  amount  to  no  greater  offence.  I  fhould  hardly  con- 
ceive, however,  that  any  jury,  or  judge  of  the  time,  would  have 
held  a  ftab  given  by  a  drunken  perfon,  or  from  hidden  difplea- 
fure,  to  be  any  thing  elfe  in  the  eye  of  the  law  but  a  murder ; 
and  therefore  1  cannot  fuppofe  that  the  reafon  affigned  by  Keilmg 
for  the  making  of  this  flatute  was  the  true  one. 

1  mould  rather  imagine  (as  is  fuppofed  by  fome)  that  it  arole 
from  the  great  enmities  and  quarrels  which  fubfifted  at  this  time, 
between  the  Englifi  and  Scots,  who  had  followed  James  the  Firft 
in  fhoals  on  his  acceflion  to  the  crown  :  the  Scots  were,  in  reality, 
foreigners,  and  confequently  not  acquainted  with  our  laws,  which 
this  ftatute  is,  therefore,  declaratory  of  [z\. 

What  is  here  conjectured,  feems  to-receive  a  confirmation,  as  {tab- 
bing is  the  great  objeft  of  this  ftatute,  to  which  the  Englifh  never 
were  addicted,  nor  carried  about  them  a  proper  weapon  for  :  they 
provoked  the  Scots,  however,  by  their  taunts  and  reflections,  who 
made  ufe  of  their  dirks,  which  I  apprehend  to  be  a  kind  of  poinard. 
Thefe  quarrels  frequently  ended  both  in  ftabs  and  duels,  as  Philip 
the  Second  had,  during  his  fhort  ftay  in  this  country,  introduced 
the  Spanifh  punctilio  [«],  which  appears  by  the  plays  of  this  time, 
and  particularly,  Every  Man  in  his  Humour. 

The  1 1  th  chapter  is  entitled,  An  aB  to  rcjlrain  all  perforu  from 
marriage,  until  their  former  hujbands  be  dead,  and  makes  the  of- 
fence felony. 

[j']  Drunkennefs,  by  4  James  I.  ch.  v.  is  again  recited  to  be  the  caufe 
of  fuch  Itabs,  as  well  as  other  mifdemeanors. 

[z~]  I  have  before  obferved,  that,  by  the  Civil  Law,  as  well  as  the  Law 
of  Scotland,  there  is  no  fuch  offence  as  what  is  with  us  termed  Man- 
[laughter  :  the  Scots,  therefore,  might  have  apprehended,  that,  if  not  con- 
victed of  Murder,  they  fhould  have  been  acquitted. 

[a~]  Amongft  Sir  Philip  Sydney's  Sonnets,  publifhed  at  the  end  of  his 
Arcadia,  there  is  one  to  the  tune  of  the  Spanifh  Song,  Se  tu,  Sentiora,  no 
dueles  de  mi;  which  fhews,  that  this  Spanifh  Song  was  a  favourite  and 
well-known  air  in  England  at  that  time  ;   fo  that  the  Spanifh  language, 
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The  king  of  Pruffia  hath  the  following  ill -grounded  obfervation 
upon  the  ftatute.  "  II  y  avoit  une  loi  en  Angleterre,  qui  defen- 
"  doit  la  bigamie  ;  1111  homme  fut  accufe  d'avoir  cinque  femmes,  et 
"  corame  la  loi  ne  s'expliquoit  pas  fur  ce  cas,  et  qu'on  l'interprete  lit— 
"  teralement,  il  fut  mis  hors  de  cour,  et  de  proces  [b]."  This  mi- 
ftake  of  the  royal  writer  s  probably  arofe  from  his  having  heard, 
that,  it  being  made  felony  by  an  aft  of  parliament  to  fteal  horfesy 
it  was  doubted  whether  the  ftealing  one  horfe  only  was  within  the 
ftatute :  but  though,  in  the  conftruclion  of  a  penal  law,  the  lefs 
number  may  not  be  included  under  the  greater,  yet  the  reverfe  ne- 
ver can  follow  in  the  conftruction  of  any  kind  of  law. 

The  criminal  convicted  of  this  offence  is  entitled  to  his  benefit  of 
clergy,  which  many  have  thought  he  little  deferves.  By  the  law 
of  Denmark  the  crime  is  capital,  as  it  is  alfo  by  that  of  Spain-, 
which  legitimates  the  children,  if  the  woman  is  ignorant  of  the 
hufband's  former  marriage  :  In  Portugal,  however,  it  mould  feem, 
that  it  is  an  offence  of  ecclefiaftical  conufance  only,  as  by  the  lift 
of  criminals,  who  were  punifhed  at  the  laft  Auto  de  Fe  in  October 
1765,  there  are  no  lefs  than  feven  convicts  for  this  crime,  who  are 
fentenced  to  the  gallies  for  five  years. 

as  well  as  manners,  had  been  to  a  certain  degree  introduced,  at  leafl  in  the 
neighbourhood  of  the  court. 

[Z>]  Raifons  d'etablir  on  d'abroger  les  loixy  p.  39  6. 
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Ch.  xxvii.  A.  D.  1623. 

TH  E  title  of  this  ftatute  is,  An  afl  to  prevent  the  defraying 
and  murdering  of  bajlard  children. 
This  hath  by  many  been  confidered  as  a  law  of  feverity,  as  it 
fubftitutes  prefumption  of  guilt,  in  the  room  of  aftual  proof  againft 
the  criminal.  I  mould  conceive  that  it  arofe  from  the  difficulty  of 
proving  the  offence  againft  the  mother,  rather  than  an  intention  to 
make  the  bare  concealment  (arifing  from  a  miftaken  fhame)  amount 
to  a  capital  felony.  I  conclude  it  muft  have  frequently  happened 
in  thefe  profecutions,  that  the  child  being  found  dead  (perhaps  in 
the  mother's  room)  fhe  infilled  upon  it's  having  been  born  in  that 
ftate,  of  which  no  witnefs  being  able  to  prove  the  contrary,  fhe  was 
of  courfe  acquitted  [<:].  If  the  dead  child,  however,  was  found 
with  any  apparent  marks  of  violence  upon  it,  I  iliould  apprehend 
that  this,  with  other  circumftances,  might  have  proved  the  guilt, 
even  at  common  law,  without  the  intervention  of  this  ftatute  ;  and 
I  the  rather  mention  this,  as  I  fhould  think,  no  execution  fhould  be 
permitted,  unlefs  the  criminal,  convicted  under  this  aft,  would  have 
been  guilty  of  murder  by  the  common  law,  as  fhe  is  otherwife  to 
fuffer  merely  from  the  prefumption  arifing  from  the  circumjlance  of 
concealment,  of  which  it  is  believed  there  is  no  other  inftance  in  the 
Englifh  law.  If  this  prefumption  is  by  the  ftatute  made  the  offence 
itfelf,  fhould  it  not  be  encountered  by  another  natural,  and  moft 
ftrong  prefumption  in  favour  of  the  criminal  ?  viz.  that  the  mother 
cannot  be  fuppofed  to  be  the  wilful  author  of  the  death  of  her  new- 

\c~\  The  experiment  of  trying  whether  the  lungs  of  the  dead  child  will 
float  in  water,  is  generally  admitted  as  evidence  in  thefe  trials.  There  is  cer- 
tainly ingenuity  in  the  experiment,  and  arguments  very  properly  deducible 
from  it  in  a  matter  of  lefs  importance  than  the  life  of  a  criminal.  It  ap- 
pears by  the  Seflions  Papers,  however,  that  furgeons  have  differed  in 
opinion  with  regard  to  this  point. 
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bom  child,  which  by  it's  cries  entreats  her  protection  nnd  fuppott, 
and  the  father  of  which  fhe  is  probably  as  fond  of,  as  if  fhe  had  a 
right  to  call  him  by  the  name  of  hujband'i  and  are  not  children 
born  dead  every  day  ?  or  may  not  the  mother,  in  the  agonies  of 
childbirth,  be  the  involuntary  occafion  of  the  infant's  death  r  As  for 
the  circumftance  of  dilpofing  of  the  body  in  places  proper  for  it's 
concealment,  if  the  death  is  not  received  from  the  hands  of  the 
mother,  it  is  but  a  natural  confcquence  of  endeavouring  to  continue 
to  bear  a  good  character  in  her  neighbourhood. 

It  muft  be  admitted,  however,  that  by  the  laws  of  fome  other 
parts  of  Europe,  the  fame  prefumption  from  concealing  the  ap- 
proaching birth,  is  made  the  offence  itfclf,  and  punilhed  capitally. 
By  the  Danifh  and  Swedifh  law,  "  Mulier  impudica,  quae  ex  il- 
"  legitimo  concubitu  uterum  geftat,  nee  hoc  ante  psrtum  apcrit, 
"  latebras  qua;rens  quo  furtim  enitatur  partum,  et  deinde  abfeondit, 
"  percutiatur  fecuri,  et  in  pegmate  comburatur,  non  attento  prae- 
"  textu,  mortuum,  vel  ante  juflum  terminum  editum  fuiffe  [d]." 

"  Femina  quis  per  inpudicitam  piraegnans  fuerit,  et  partum  cela- 
"  verit,  nee  ufitata  remedia  quae  fibi  et  partui  falutaria  funt  adhi- 
"  buerit,  partum  qui  non  oftenditur,  aut  exanimis  prodiiffe  dicitur, 
"  confulto  interfecilfe  praeiu'mitur  [«•]." 

[<-/]  Leg.  Suec.  de  Crim.  ch.  xvi. 

[f\  Leg.  Dan.  lib.  vi.  ch.  vi.  art.  9.  Since  the  former  edition,  I  have 
had  the  honour  of  a  communication  from  a  learned  judge,  whole  name  it 
would  have  been  my  higher!  ambition  to  have  been  permitted  to  mention, 
that  there  is  an  edict  of  Henry  the  Second  of  France,  in  the  year  1556,  to 
the  fame  purport :  "  Ordonnons  que  route  femme  qui  fe  trouvera  avoir  cele, 
"  convert,  et  occulte  tant  fa  groiTeffe  que  fon  enfantement,  fans  avoir  de  ■ 
"  clare"  l'un,  ou  l'autre,  et  avoir  pris  fuffifans  temoignages  de  la  vie,  on  mort 
"  de  fon  enfant  lors  de  1'ilTue  de  fon  ventre,  et  apres  fe  trouve  1'enfant 
"  privc  du  bapteme,  et  de  fepulture  publique,  et  accoutumee,  foit  telle 
"  femme  tenue  reputee  avoir  homicide  fon  enfant,  et  pour  reparation 
"  punie  de  mort,  et  du  dernier  fupplice,  et  de  telles  rigueurs  que  le  cas  le 
"  meritera."  Inftiuues  Crim.  par  Vouglans,  Paris,  1757,  4'"  p.  532.  I 
have  likewife  happened  to  fee  a  long  Edict  published  by  the  king  of 
Piuffia  at  Berlin,  in  176",  with  regard  to  the  murder  of  bailard  childrcu 
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The  deftroying  of  the  infant  by  procuring  an  abortion  is  a  crime 
which  bears  a  great  affinity  to  this,  and  is  made  capital  by  many 
laws,  though  not  by  that  of  England  [/].  "  Cicero,  in  oratione 
"  pro  Cluentio,  fcripfit  Milefiam  quandam  mulierem,  cum  eflet  in 
"  Aha,  quod  ab  hazredibus  fecundis,  pecunia  accepta  par  turn  abegif- 
"fet,  ret  capitalis  eJJ'e  damnatam  \g\  ;"  and  it  is  likewiie  afferted  (in 
the  comment  on  the  Couftume  reformee  de  Normandie)  that  this  crime 
is  puniihed  capitally  in  moft  parts  of  Europe  [&]. 

James  the  Firft  affefted  to  be  ftyled  and  thought  the  Solomon  of 
his  age  [/'] ;  he  therefore  had  a  particular  attention  to  the  laws  which 
were  enacfed  during  his  reign. 

bjj  their  mothers,  and  by  which  it  fliould  feem  that  he  is  endeavouring  to 
repair  the  depopulation  of  his  country  by  the  lait  war.  The  regulations 
are  very  minute  and  particular,  and  I  fliall  only  mention  the  conclufion : 
"  Enfin  pour  engager  d'autant  mieux  les  perfonnes  tombees  en  faute  a 
"  declarer  librement  leurs  grorfefles,  felon  le  tencur  du  prefent  Edict,  et 
"  pour  prevenir  par  la  de  plus  grands  maux  encore.  Nous  levons,  et  abo- 
"  lifTons  en  raerae  terns  toutes  les  peines  de  quelque  ordre  qu'elles  foient, 
"  qui  ont  eu  lieu  jufqu'ici,  contre  celles  dont  il  s'agit ;  les  declarons  a  l'abri 
"  de  tout  chatiment,  et  voulons  qiCellcs  ne  foient  pas  mime  expofees  au  moindre 
"  reprocke,  ou  a  la  plus  legere  fetriffure  pour  la  faute  commife." 

f/3  ft  Should  feem  however  to  have  been  a  capital  oifence  in  the  time 
of  Bra&on  :  "  Si  fit  aliquis  qui  mulierem  prcegnantem  percufferit,  vel  ei 
"  venenum  dederit,  per  quod  fecerit  abortivum  ;  fi  puerperium  jam  forma- 
"  turn,  vel  animatutn  fuerit,  facit  homicidium."  Poifibly  however  Bra<fton 
only  lays  this  down  from  the  Roman  law  (which  is  not  uncommon  with 
him),  and  by  which  (according  to  the  citation  from  the  Digefts)  it  is  made 
capital. 

LO  ^'o-  4^>  x9>  ^9>  de  partu  abaclo. 

[Z>J  Vol.  i.  p.  35.  Collier,  in  his  EcclefiafHcal  Hiflory,  mentions  a  canon, 
in  the  time  of  Edgar,  by  which  a  woman  who  murdered  her  child,  or  pro- 
cured abortion,  was  obliged  to  do  penance  by  a  ten  years  fait.  Vol.  i. 
p.  1 83. 

[7]  Lord  Bacon  mentioi-s  this  king's  having  laid  in  a  great  caufe  of 
judicature:  "  That  fovereigns  ruled  by  their  laws,  as  God  did  by-the  laws 
"  of  nature,  and  ought  as  rarely  to  put  in  ufe  their  fupreme  prerogative, 
"  as  God  docs  his  power  of  working  miracles."  If  the  companion  of  a 
finite  and  inunice   Being  is  not    here   thought    too  prefumptuous,  perhaps 
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In  his  youth,  when  he  went  to  Denmark,  in  order  to  bring  back 

his  queen  [/-],  it  appears  (by  his  own  works)  that  he  fpcnt  more  time 

in  the  Danifh  courts  of  juftice  [/],  than  in  attending  upon  his  defined 

confort. 

After  this,  when  he  became  king  of  England,  he  had  frequent  con- 
ferences with  Sir  Edward  Coke,  and  other  eminent  lawyers,  on  the 
fubjeel:  of  the  Englifh  law,  and  wanted  much  to  prefide  in  the  King's 
Bench  :  though  Sir  Edward  Coke  prevented  this  for  the  moft  part ; 
yet,  if  we  may  believe  Rufhworth,  he  actually  did  prefide  in  the 
caufe  of  Sir  Thomas  Lake,  and  Lady  Exeter  [;«]. 

Befides  this,  we  find  in  each  of  his  fpeeches  to  parliament  (which 
are  known  to  be  his  own  compofitions)  that  he  dwells  much  upon 
the  laws  which  he  would  recommend  to  their  confederation ;  he 
therefore  not  only  attended  to  the  ftatutes  of  his  reign,  but,  in  all 
probability,  many  of  them  might  take  their  firft  rife  from  his  com- 
mands to  his  minifters.  Some  laws  paffed,  which  deferve  much 
to  be  enforced  [«]  ;  nor  do  I  find  any  one  which  hath  the  leaft 
tendency  to  extend  the  prerogative,   or  abridge   the  liberties  and 

no  more  noble  thought  was  ever  delivered  by  either  king  or  magiftrate. 
Bacon  de  Augm.  Scienr.  vol.  i.  p.  97.  edit,  of  1765,  4'°. 

[k~\  This  expedition  of  the  king's  to  Denmark  probably  occafioned  his 
fon's  more  extraordinary  journey  to  Spain  for  the  fame  purpofe  ;  and 
James  could  not  (with  this  precedent)  well  refufe  his  affent :  there  is  a 
record  in  Rymer,  which  provides  a  regency  during  his  abfence  in  Denmark. 

[T)  The  Danifh  law  was  at  this  time  comprehended  in  one  code;  and 
therefore  it  is  not  improbable  that  he  might  have  perufed  it  with  atten- 
tion ;  and  it  is  remarkable  that  three  of  the  laws  of  this  reign  for  the 
puniihment  of  criminals  agree  exactly  with  the  Danifh  laws,  on  the  fame 
head.  His  defire  of  being  inftrufted  in  the  Englifh  law,  and  having  had 
conferences  thereon,  is  recited  in  the  preamble  to  a  patent  by  which  he 
appointed  two  law  reporters  in  the  year  1617,  and  with  a  falary  of  100/. 
per  ann.    Rymer,  vol.  vii.  part  iii.  p.  19. 

[m~]  Rufhw.  vol.i.  p.473. 

\_n]  2  James  I.  ch.  xxiii.  xxv.  xxxi,  3  James  I.  ch.  xviii.  whw  h  is  the 
aft  for  bringing  the  New  River  to  the  city  of  London ;  and  the  king  him- 
felfhad  contributed  liberally  to  this  undertaking.  4  James  I.  ch.  i,  as  alio 
many  afts  to  prevent  the  increafe  of  popery;  and  laltly  the  tweiity-firft  ui 

I  i  i  2  righti 
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rights  of  his  fubje&s ;  a  negative  merit  in  a  king,  which  deferves  to 
be  fet  againft  many  pofitive  ones.  It  is  at  prefent  a  fort  of  fafhion 
to  fuppofe,  that  this  king,  becaufe  he  was  a  pedant,  had  no  real  un- 
derstanding, or  merits :  now  pedantry  is  only  comparative,  and  Mr. 
Hume  very  fairly  compares  the  fpeeches  of  the  king  with  thofe  of 
the  fpeaker  in  every  feffion  of  parliament,  and  with  juftice  gives  the 
preference  to  thofe  of  the  king  [0].  The  fame  obfervation  may  be 
made  between  the  bifhop  who  writes  the  prefatory  difcourfe  to  the 
king's  works,  and  the  works  themfelves,  and  equally  to  the  king's 
advantage,  if  it  is  not  fuppofed  that  the  bifhop  (like  a  good  courtier) 
under-wrote  himfelf. 

What  hath  greatly  tended  to  his  character's  having  been  con- 
fidered  in  fo  low  a  light,  is  the  notion  which  prevails,  that  he  had 
not  any  martial  fpirit :  I  cannot  fay  indeed  that  I  have  met  with 
any  proofs  of  his  being  a  man  of  reiolution  ;  but  as  for  his  de- 
clining the  Palatinate  war  (which  he  is  generally  fo  much  con- 
demned for)  he  feems  to  deferve  the  higheft  praifes  and  commenda- 
tion from  a  nation  of  Iflanders.  He  by  this  prudent  caution 
prevented  our  being  involved  in  a  molt  unneceffary  expence, 
which  he  would  have  incurred,  however,  without  the  leaft  dan- 
ger to  himfelf  in  perfon,  and  confequently  cannot,  from  thence, 
merit  the  imputation,  of  either  pufillanimity,  or  cowardice  [/>.] 

James  the  Firft,  to  prevent  monopolies,  which  the  preamble  recites  the 
king  himfelf  to  have  publifhed  a  treatife  full  of  zeal  and  warmth  againlt, 
in  order  to  fupprefs  this  growing  evil. 

[Vj  In  the  proceedings  of  the  Houfe  of  Commons,  for  the  year  1620, 
(publifhed  from  a  manulcript  in  the  library  of  Queen's  College,  Oxford) 
there  is  the  king's  fpeech  for  that  year  to  his  parliament,  which  is  followed 
by  that  of  Lord  Bacon  (then  Vifcount  St.  Albans  and  Chancellor)  which 
feems  to  be  more  vitious  in  the  eloquence  of  it  (if  it  may  deferve  fuch  a 
name)  than  that  of  the  king's. 

\_p~\  I  cannot  however  go  fo  far  in  commendation  of  the  virtues  of  this 
king,  as  Mr.  Thomas  Piofs,  in  his  dedication  10  James  the  Firft,  "  Non  furn 
"  Defcius,  princeps  omnium  i\i\oXquotJunt,fuerunt,  out  entut,  nili  fallunt 
"  fata,  longt  naxime,  ct  (%-clint,  nelintj  omnium  optime."  De  Jacobi  vir- 
tutibus  enanatio  1608  Londini. 
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TH  E  reformation  of  the  law  hath  generally  been  an  objecl, 
and  often  the  chief  glory,  of  good  and  great  reigns ;  it  is 
not,  therefore,  to  be  doubted,  but  that  under  the  prefent  aufpi- 
cious  one,  which  hath  begun  by  an  aft  recommended  from  the 
throne  itfelf  \ji],  to  perpetuate  to  this  nation  the  moft  pure  and 
upright  adminiftration  of  juftice,  this  great  object  will  be,  fooner 
or  later,  attended  to. 

It  is  not,  however,  propofed  by  the  term  reformats,  that  there 
fhould  be  a  new  arrangement  and  inftitute  of  the  whole  body  of 
the  law,  as  in  the  time  of  Jujlifiian,  or  a  Code  Frederique,  which  is 
not  practicable  in  this  country,  where  every  alteration  muft  have 
the  fanclion  of  parliament ;  nor,  were  it  practicable,  would  the  pro- 
pofer  prefume  to  alter  what  is  founded  in  the  deepeft  wifdom. 

Thofe  who  ridicule  the  law  of  England  can  never  have  been 
witneffes  of  that  conftant,  deliberate,  and  upright  adminiftration  of 
juftice,  which  hath  prevailed  in  the  different  courts  of  this  kingdom 
iince  the  Revolution,  and  that  upon  the  moft  folid  and  rational 
principles. 

Will  it  be  faid,  that  the  law  is  uncertain,  when  there  is  hardly 
a  difference  of  opinion  between  the  judges  of  the  courts  at  Weft- 
minfter  upon  the  variety  of  points,  that   come  before   them   from 

\_a~]  1  Geo.  III.  cap.  xxiii.  It  appears  by  the  Calendar  of  the  Journals 
of  the  Houfe  of  Lords,  that,  in  the  year  1 69  1,  the  king  refufed  his  affent 
to  a  bill  yor  afcertainlng  the  commijjions  and  /diaries  of  the  judges  ;  there 
was  a  cluule  iriferted  in  this  bill,  that  the  judges  fhould  be  hihject  to 
aftiens  for  corrupt  judgment-;  but  their  being  removed  upon  addrefs  of 
both  houles  of  parliament,  was  thought  a  more  proper  check  and  rellriction 
by  12  and  13  Wjlliamlll.  ch.  ii. 

year 
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year  to  year,  and  how  few  writs  of  error  are   brought  from  their 
judgments,  but  for  the  purpofe  of  delay  ? 

If  this  uncertainty  is  not  to  be  objected  to  the  courts  of  common 
law,  as  little  can  it  be  objefted  to  the  courts  of  equity  :  near 
tuxnty  years  of  well-confidered  decrees,  made  by  the  fame  moft 
consummate  lawyer  without  reverfal,  have  now  eftablifhed  fo  clear, 
confident,  and  beneficial  a  fiyftem  of  equity,  that  ignorance  only 
can  reproach  it  with  being  jus  vagum  ant  incognitum. 

As  the  object  of  every  court  of  juitice,  fince  the  Revolution, 
hath  been  invariably  the  fame,  viz.  an  honeft  and  impartial  decifion, 
certainty  in  the  hw  mult  be  a  neceflary  confequence  \b\  It  is  in 
other  countries,  where  judges  have  decided  (occafionally  at  leaf!:) 
from  felf-interefted  motives,  that  uncertainty  and  fluctuation  of 
opinions  hath  arifen,  and  muft  neceflarily  arife  ;  but  in  this  ifland, 
the  common-place  epigram,  or  fatire  upon  bribing  a  judge,  would 
lofe  its  fling,  as  even  he  againft  whom  the  caufe  is  decided,  though 
he  may  difapprove  the  determination,  yet  never  even  fufpetts  the 
integrity  of  the  magiftrate. 

But  the  law  of  England  is  faid  to  be  a  law  of  delay  :  it  is  dif- 
ficult to  anfwei"  a  charge  of  fo  general  a  nature ;  but  to  which 
of  the  common  law-courts  can  this  be  objected  ?  It  is  believed  that 
there  are  no  arrears  of  bufinefs  in  any  one  of  them  ;  and  in 
the  King's  Bench,  where  fome  years  ago  this  objection  might  have 
been  made  with  propriety,  no  fuitor  ever  waits  beyond  the  en- 
uring term,  and  then  receives  a  decifion  not  only  fatisfaclory  to  the 
difputant  parties,  but  which,  from  it's  cogent  and  irrcfiltible  force, 
muft  not  only  fettle  the  point  then  in  queflion,  but  remain  a  kind 
ot  law  land-mark  to  the  lateit  poflerity.. 

But  Chancery  caufes  have  remained  undecided  for  twenty  years 
and  upwards.  This  muft  be  admitted  to  have  fometimes  happened, 
but  cannot  be  prevented  by   any  new  rules  of  court,  or  alteration 

[/»]  It  is  remarkable,  in  the  Reports  of  Cafes  determined  foon  after  the 
Revolution,  that  the  judges  continually  diilercd  in  opinion:  the  reafon 
feems  obvious,  that  the  law  was  not  then  fixed  by  a  long  courfc  of  rational 
and  unbiaffed  deciiions. 
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of  the  practice  :  when  caufes  have  been  fo  long  depending,  it  almoft 
always  hath  arifen  by  the  frequent  deaths  of  parties  to  the  fuit ; 
arid  natural  juiftice  requires,  that  thofe  who  become  interefted  by 
fuch  an  event,  and  were  not  fo  before,  fhould  have  an  opportunity 
of  defending  their  right. 

When  a  caufe  is  once  brought  to  a  hearing,  nothing  can  be 
more  expeditious ;  the  Lord  Chancellor  or  Mailer  of  the  Rolls  fits 
five  or  fix  hours  in  court  moll  days  of  the  year,  and  nineteen 
caufes  out  of  twenty  receive  an  immediate  determination  [Y]. 

Thus  much  hath  been  faid  to  obviate  the  objection,  that,  if  any 
reformation  of  the  law  is  defigned,  it  fhouid  be  of  the  moil  ex- 
tenfive  nature. 

The  reformation  of  the  Code  of  ftatutes,    however,  fo  far  as  to 
repeal  obfolete  [</],  and  fometimes  dangerous  laws,  as  well  as  the 
reducing  the  different  a6ls  of  parliament,  which  relate  to  the  lame 
fubject,  into  one  confillent  llatute,  would  be  a  falutary,  nay,  is  al-/H  oVC- 
become  a  ncceflary  work  [<?]. 

\c\  Befides  this,  what  are  generally  called  delays,  are  abfolutely  elfential 
to  the  liberties  of  a  free  country. 

\_d~\  It  may  be  faid,  that  an  obfolete  llatute,  from  which  no  bad  confe- 
quences  have  arifen,  mould  not  be  repealed,  as  it  may  occalionally  be  of  ufe 
to  the  hiftorian  and  the  lawyer.  This  objection  would  prove,  that  moll  of 
the  acts  contained  in  Raflal  Ihould  have  continued  unrepealed  ;  and  a  fuf- 
ficient  number  of  that  edition  of  the  ftatutes  remains  for  the  above  pur- 
pofes :  befides,  every  ufelefs  obfolete  llatute,  in  fome  meafure,  takes  away 
from  the  reverence  which  is  due  to  thofe  which  are  more  frequently  en- 
forced. Lord  Bacon  therefore  (in  the  57th  Aphorifm,  De  augmentis 
fcientiarum)  compares  the  intermixing  obfolete  ftatutes,  in  the  fame  Code 
with  thofe  which  may  be  enforced,  to  Mezattitts's  faftening  dead  bodies  to 
the  living,  "  adeo  ut  leges  viva:,  in  complcxu  mortuarum,  perimantur." 
An  opportunity  cannot  be  here  omitted  of  mentioning,  that  a  judicious  col- 
lection of  propofed  and  rejected  aits  would  have  its  ufe. 

\Y\  This  is  ftronly  recommended  by  the  preamble  to  5  Eliz.  ch.  iv. 
It  appears  by  Lord  Bacon's  Works,  that  by  order  of  James  the  Firft,  Lord 
Chief  Juftice  Hobart,  Mr.  Serjeant  Finch,  Mr.  Heneage  Finch,  Mr.  Noye, 
Mr.  Hackwell,  and  Lord  Bacon  himfelf,  were  employed  for  a  confiderable 
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To  prove,  that  fome  a&s  of  parliament  (which   fortunately,  for 
the  moft  part,  lie  buried  in  the  Statute  Book,  till  the  fpleen  and 
refentment  of  individuals  calls  them  forth,  to  the  difgrace  of  the 
law,  and  the  diftrefs  of  the  perfon  profecuted)  are  really  detrimental 
and  dangerous ;  three  or  four  out  of  an   immenfe  number,   need 
only  be  mentioned.     It  is  felony  [/]  by  8  Eliz.   eh.   iii.  to  carry 
live  fheep  out  of  the  kingdom  ;  and  there  is  no  exception  of  the 
itock,   which  is  neceffary  for  the  frefh  provifions  of  a  fhip's  com- 
pany  :    upon  fuch  an  indictment,   indeed,   both  judge  and  jury 
would  probably  unite  in  preventing  a  conviction,  but  the  criminal 
may  be  obnoxious  to  the  jury ;  and,  at  all  events;,,  fuch  a  profecu- 
tion  mould  not  be  fuffered. 

By  25  Henry  VIII.  ch.  xiii.  (during  whofe  reign  there  are 
many  afts  which  fhould  be  repealed,  as  they  then  began  to  make 
regulations  relative  to  trade  and  agriculture,  without  underftanding 
the  true  principles  by  which  they  may  be  promoted)  it  is  made 
penal  to  keep  above  2000  fheep.  The  greateft  part  of  moft  of  the 
Welih  counties,  and  perhaps  fome  of  the  Englifh,  are  fit  for  no- 
thing elfe,  nor  can  profitably  be  converted  to  arable  ;  and  yet 
there  was  an  indictment  in  Cardigan/hire  within  thefe  fix  years 
upon  this  obfolete  and  injudicious  ftatute[g]. 

It  is  fubmittedy  that  the  laws  of  queen  Elizabeth,  which  enforce 
the  going  to  church  under  penalties  (our  prefent  rational  religion 
does  not  want  the  aid  of  fuch  regulations)  fhould  be  repealed. 
A  fon  profecuted  his  mother  upon  thefe  ads  within  thefe  eight 

time  in  this  very  work,  and  that  they  had  made  fome  progrefs  in  ir.  I  the 
rather  mention  thefe  great  names,  that  no  lawyer  may  think  fuch  a  com- 
pilement  derogatory,  or  below  his  dignity. 

fj/]  It  is  only  felony  for  the  fecond  offence;  but  the  firft  is  punifhed 
with  impriibnment,  and  lof3  of  the  left  hand. 

[g3  Kv  2  and  3  of  Philip  and  Mary,  ch.  iii.  for  every  fix  fcore  fheep,  a 
milch  cow  and  calf  is  to  be  reared  every  year,  under  penalties;  there  is 
fcarcely  a  farmer  or  landholder  in  the  kingdom,  who  is  not,  perhaps,  liable 
to  a  proicciuion  on  this  flauite. 
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years  [IJ] ;  and  it  may  almoft  be  faid,  that  no  man  of  bufineis 
can  go  through  life,  without  fubjecYing  himfelf  to  many  proi'c- 
cutions,  when,  at  the  fame  time,  he  was  not  confcious  of  haying 
offended  againft  any  law  whatfoever  [/']. 

Sir  William  Toung,  fifteen  or  fixteen  years  ago,  moved  for  a 
committee  of  the  Houfe  of  Commons  for  this  very  purpofe,  of  which 
he  was  himfelf  the  chairman  :  it  is  believed  however,  that  nothing- 
material  was  done,  or  refolved  upon. 

This  was  poffibly  owing  to  its  being  a  work  of  time  and  deli- 
beration, which  the  flux  body  of  a  committee  [Z-],  fitting  from  year 
to  year,  is  not  at  all  calculated  for  ;  the  afliftance  of  lawyers  was 
likewife  probably  wanting :  thofe  barrifters,  who  are  members  of 
the  Houfe  of  Commons,  have  generally  too  much  bufinefs  in  their 
profeffion  to  fpare  time  for  fuch  an  attendance ;  and  without  fuch 
afliftance  the  committee  could  not  well  proceed. 

As  this  obftacle  raiift  for  ever  continue  to  this  great  work  being  done 
by  a  committee  of  parliament  folely,  it  is  propofed  that  two  or  more 
ferjeants,  or  barrifters  fhould  be  appointed,  who,  from  year  to  year, 

\_b~\  I  have  likewife  been  informed,  that  there  was,  not  many  years  ago, 
an  indictment  at  the  quarter  feffions  in  Somerfet(hire,  on  6  Edw.  VI.  ch.  ir. 
which  punifhes  ftriking  in  a  church-yard  with  the  lofs  of  ears,  and  which,  at 
the  time  it  was  enacted,  was  intended  to  prevent  the  dangerous  riots  and 
difputes  between  the  papifls  and  proteftants,  upon  the  firft  eftablifhment 
of  the  Reformation. 

]i~\  It  may  be  proper  likewife  to  mention  fome  inftances  (out  of  many)  of  a 
ftatute  mod  abfurdly  placed,  where  no  one  could  expeft  to  find  fuch  a 
law  :  a  mod  material  alteration,  in  the  ftatute  of  diftributions,  is  inferted 
in  the  i  Jac  II.  c.  xvii.  entitled,  An  Act  for  the  reviving  and  continuing  the 
feveral  ads  therein  mentioned :  and  by  20  Geo.  II.  ch.  xxii.  for  explaining 
the  Window-Tax  act,  there  is  a  claufe,  that  all  laws,  which  were  then  in 
force,  or  which  fhould  hereafter  be  enacted,  are  to  extend  to  Wales  and 
Berwick,  though  not  particularly  mentioned. 

[T]  See  an  account  of  fuch  a  committee  Deb.  11.  C.  1620,  vol.  i.  p.  38. 
By  27  Hen.  VIII.  ch.  xv.  (which  ftatute  is  printed  at  length  by  Mafia]) 
the  king  is  empowered  to  appoint  commiflioners  for  the  reformation  of  the 
canon  law. 

K  k  k  2  might 
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might  fnake  a  report  to  the  privy  council,  as  likewife  to  the  lord 
chancellor,  the  matter  of  the  roll?,  and  the  twelve  judges,  of 
a  certain  number  of  ftatutes  [/],  which  fhould  either  be  repealed, 
or  reduced  into  one  confiftent  aft  ;  and  fend  as  a  fchedule,  annexed 
to  ftrch  report,  a  copy  of  fuch  propofed  ftatute  on  or  before  the  laft 
(1  iv  of  every  Trinity  Term  ;  there  will  then  be  the  whole  vacation 
for  the  confideration  of  fuch  intended  alterations ;  and  if  they  fhould 
be  approved  of,  they  might  pafs  into  laws  the  fubfequent  feffion  of 

parliament. 

The  <rood  confequences  of  fuch  a  reformation  of  the  law  need' 
not  be  dwelt  upon,  as  the  Statute-Book  would  be  reduced  to  half 
it's  prefent  fize,  and  the  fubject  better  know  the  law  he  is  to  be 
o-overned  bv.  It  is  indeed  much  to  be  feared,  that  the  complaint 
(which  Sir  George  Mackenize  makes  in  the  introduction  to  his  ob- 
servations upon  the  Scotch  Statutes)  may  be  applicable  to  our 
own  :  after  having  mentioned  the  ardent  defire  of  the  Scotch  par- 
liament for  the  amending  their  laws,  he  fays,  that  one  of  his  chief 
inducements  for  writing  on  that  fubjeft  was,  that,  though  a  lawyer, 
he  found  a  difficulty  in  underftanding  the  Statutes,  which  were 
the  pillars  of  the  law. 

[/]  If  too  many  are  inferted  in  the  report,  they  will  not  be  properly 
confidered  ;  and  Trebonianus  is  much  condemned  by  the  writers  on  the 
Civil  Law,  who,  when  Juftinian  had  allowed  him  and  his  affirmants  ten  years 
for  compiling  the  Panders,  from  a  too  great  defire  of  difpatch,  publifhed 
the  cohesion  in  three  years.     Duck,  de  Auth.  Jur.  Civ. 
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Bible.  Firft  tranflation  of,  and  whe- 
iber  it  hath   fixed  our  language, 

P-  397- 
Bigamy,    as    vulgarly    ftyled,    p.  78. 

Statute  with  regard  to,  p.  423.  Ill- 
founded  obfervationof  the  K.  of 
Pruffia  thereon,  ibid. 

Black  Prince.  Impofes  a  heavy  tax  on 
the  Gafcoons,  p.  229.  Why  fo 
called,  p.  280. 

'Bordearunt.    Signification  of,  p.  177. 

Boroughs.  King's  prerogative  of 
creating  them,  with  the  franchife 
of  fending  members  to  the  parlia- 
ment, p. 142. 

Boucher.    Signification  of,  p.  119. 

Branding.    Punifhment  of,  p.  351. 

Breach  ofTruft.  Whether  it  may- not 
amount  to  a  larceny,  p.  372. 

Breach  of  Prifon,  p.  151. 

Buckingham,  D.  of.  Solicits  Lord 
.Bacon. in  caufes,  p.  21. 

C. 

Cade  and  Tyler.  Irregular  proceed- 
ings with  regard  to  their  followers, 

P-  *55- 
Cantred.    Signification  of,  p.  95. 
Capitularium.     Signification  of,  p.  3. 
Chambellage.    A  head  of  the  ancient 

French  law,  p.  109. 
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Champerty.  Frequently  practiced  an- 
ciently, p.  145. 

Chancery  and  Chancellor,  p.  324,398. 

Chefnuts  Spanifj.  Not  a  tree  of  Eng- 
hfh  growth,  p.  182. 

Circuits.    Ancient  divifion  of,  p.  182. 

Civil  Law.  Some  part  of  the  Englifh 
Law  borrowed  from  it,  p.  35,  66, 
&  feq. 

Clergy.     Benefit  of,    p.  55,  350. 

Clergy.  Why  not  judges  in  cafes  of 
blood,  p.  1 3*8. 

Clerk  of  the  Market.     His  extortions, 

P-  357- 
Climates   of  Europe.     Have  become 

more  mild,  p.  189,  321. 
Coin.     Ancient  ftate  of,  p. -129.     Of- 
fences againft,  ibid,    and  223,  375. 
Coke,  Sir  Edward.    Suppofed  miftakes 

of,  p.  86,  120,  154,  161,  234. 
Col  lift- rigium.    Signification  of,  p.  42. 
Colonies.     Their  dependence  on  the 

mother  country  afferted  by  an  or- 
dinance of,  1650,  p.  127. 
Common  Law.     Often  weakened  by 

what  is  recited  in  a  Statute,  p.  316. 
Common  Recovery.     Fiction  of,  p.  1 80. 
Commote.    Signification  of,  p.  95. 
Compurgators.    The  numbers  of  them 

accounted  for,  p.  308. 
Conge  d'eflire.    Statute   with  regard 

to,  p.  226. 
Conjlable  and  Marflial.    Their  Courts, 

p.  265. 
Contenementum.    Signification  of,  p.  1  o. 
Copyholds.     Unknown  in  Ireland  or 

■North-Wales,  p.  247. 
Coran.    Citation  from,  with  regard  to 

murder,  p.  364 
Coronation  Oath.     Ancient   form  of, 

p.  184. 
Coroner.     Lord  Bacon's  etymology  of 

the  word  confidered,  p.  77.     Duty 

of,  ibid. 
Cover  feu.     An  ancient  regulation  in 

moil 
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mod  parts    of    Europe,    p.    n6. 
Counties,  flips  of.     Why    fometimes 

furroundcd      by    other    counties, 

p.  156. 
County.    Anciently  but  one  member 

for  each,  p.  230. 
Courageous.     Ancient  fignification   of 

this  word,  p.  2  10. 
Crimes.      Unknown    at   prefent,    an- 
ciently frequent,  p.  117. 
Criminals.     Formerly    tried    by   two 

judges,  p.  138. 
Culprit.    Etymology  of,  p.  334. 
Cujloms.    Sine-cures  in,  p.  283. 

D> 

Dance  ef' Death.    Character  of  a  per- 
jured juryman  in  it,  p.  359. 

Deceits.    In  manufactures,  p.  332. 

DeJ'uetude.  A  Statute  may  be  in,  by 
the  Scotch  law,  p.  35. 

Dijfolution  of  the  Monaft 'cries.  Occa- 
sion of  increafe  of  Law-fuits,  p. 
394.  Though  not  of  dillreffing  the 
poor,  ibid. 

Diftrejfes.     Oppreffion  of  the  fheriff 
in  levying  them,  p.  1  1,  44,  5  1. 

Domefday.    Etymology  of,  p.  245. 


E. 
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p.  210.     Formerly   more  irafcible 
than  at  prefent,  p.  1 17. 
Englijb  Law.  Citation  from  a  French 

writer  with  regard  to,  p.  39. 
Entails.     Inconvcnicncies    of,   p.  98, 

&:  feq. 
Equity,  Court  of.    Its  origin,  and  judges 
anciently     not     lawyers,     p.    324. 
Whence  this   court  derived  in  the 
great  Seffionsfor  Wales,  p.  398. 
Erick.    Laws  of,  held  in  great  venera- 
tion by  the  Swedes,  p.  8.  note  [/]- 
Errors  vulvar.     With  regard  to  what 

is  fuppofed  to  be  law,  p.  369. 
Efcuage  or  Scutage.     Signification  of, 

p.  277. 
Exchequer.     Barons  of,  were  not  an- 
ciently confidered  as  Judges,  p.  104. 
Formerly  rather  revenue,  than  ju- 
dicial Officers,  p.  10,  137. 
Experiments.      Propofals    for    trying 
hazardous  ones  on  convicts,  p.  353. 
Exportation   of  Com.      Firit   Statute 

with  regard  to,  p.  323. 
Extender  of  the  Crown.    Duty  of  this 

officer,  p.  77. 
Eyre.    Seffions  of  the  Juflice  in  Eyre, 
why  difufed,  p.  33. 


Their  characters,  zsLe- 
giflators  at  the  end  of 
the  Statutes  of  their 
refpe&ive  reigns. 


Edward  I 
Edward  II 
EdwardlU 

Edward IV 
Edward  VI.J 
Edward  IV 

in  perfon,  p.  341, 
Ejectment.    Fictitiou 

cenfured,  p.  101. 
Elizabeth,  Queen.      Her  character,  as 
a  Legiilatrix,  at  the  end  of  the  ob- 
servations on   the    Statutes  of  her 

reign. 
EngliJI:.     Diltruft  their    negotiators, 


Tried  criminals  himfclf 
proceeding  in, 


F 


Fee.  Of  the  Chamberlain,  on  Hom- 
age, p.  109.  Judges  fervants,  ibid. 
Of  a  Roman  advocate,  p.  331. 

Felony.    Signification  of,  p.  250. 

Female.  Included  by  the  word  male 
in  a  law,  p.  197. 

Ferry.    Statute   with    relation  to,    p. 

.l87- 

Ficlions  in  Law.     Cenfured,  p.  101, 

%      i 

Fiji.\  Laws  with  regard  to,  p.  111. 
Floting  of  wood.    A  head  of  the  G«r- 

m;ui  Law,  p.  15. 
.     ..Yr    de  Luces.     In    the    arms,  of 

France, 
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France,  were  originally  the  heads  Here/}.     How  anciently  punifhed,  p. 

of  fpears,  p.  205.  2 86,  &  feq.   310. 

Forejlallers.    Abfurdity  of   the  laws  Herring  fijhery.     Statute  with  regard 

inft,  p.  1  -2.  to,  p.  232. 

Fornication.    Puniihment  of,  p.  90.  Homage.     Manner    of   paying   it,    p. 
Forfchoken  and    Forfeelet.      Significa-  167. 

tion  of,  p.  156.  *  Horfes.    Why  breed  of  large  horfes 


Fofter,  Jultice.     Some  of  his  opinions 
conlidered,  p.  2 6,  272,  &  feq.  p.  379. 
Foliage,  tax  of,  p.  229. 

4°4- 

French  Language.     Why  ufed  in  the 

ancient  Statutes,  p.  46,  &  feq.  209. 

When  difufed,  p.  239,  340. 
French  Parliament.     Anciently  con- 

flituted  as  ours,  p.  27. 
Fi/ero  Jufgo.    Its  antiquity,  p.  8. 


Gallican  Church.    Privileges  of,  p.  6. 
Gallies.     A  punifhment  formerly  by 

our  Law,  p.  70. 
Game  Lazvs.   Peculiar  to  the  northern 

parts  of  Europe,  p.  358,  &feq. 
Gaming.     Laws  againll  in  England, 

P<  335- 

■  Gates  of  cities.     Formerly  the  courts 

of  jultice,  p.  146. 
Gavelet.     Statute  and  fignifkation  of, 

p.  156. 
Gentill-home.    Signification  of,  p.  2  35. 
Goths.     Englifh  Laws  derived   from 

them,  p.  8. 
Guardian.  Jealcufy  of,  by  fome  laws, 

P-35- 


H. 

Hawk.     Severe  law  in  Egypt  for  de- 

ftroying  them,  p.  359. 
Henry     III.  ^ 

Henry    IV.  /Their  characters,  as  Le- 
Henry      V.  (      gijlators,  at  the  end  of 
Henry    VI.  (      the  Statutes  of  each 
Henry   VII.  \      reign. 
Henry  VIU.) 


encouraged  by  Stat.  27  Hen.  VIII. 
p.  386. 
Hue  and  Cry,  p.  113. 


Jamesl.  His  character,  as  zLegi/lator, 
at  the  end  of  the  Statutes  of  his 
reign. 

Japaneze.  Differ  from  all  other 
nations,  in  their  laws  and  cuftoms, 

P-  55> 
Jews.    Ancient  perfecution  of,  p.  1 7 9, 

&  feq. 

Improvement.  Under  the  Statute  cf 
Merlon,  p.  37. 

.Indictment,  ancient  form  of,  p.  329. 
Should  not  be  changed,  ibid. 

Ir.fangthef.     Signification  of,  p.  284. 

Infidiatores  viarum.  Signification  of, 
p.  289. 

Ireland.  How  far  Henry  IPs  con- 
queft  extended,  p.  23.  Bound  by 
Englilh  Statutes,  ibid. 

Irijl).     A  fevere  law  againft,  p.  313. 

Jury.  Why  their  afloat  to  be  unani- 
mous, p.  18.  Plow  long  ufed  in 
England,  p.  17.  Controlled  formerly 
in  their  verdict  by  the  judge,  p.  74. 
The  reafon  why  they  are  not  per- 
mitted to  eat  and  drink,  p.  399. 
.Perjury  objected  to  thofe  of  Lon- 
don, p.  360. 

Jujlice.  Ancient  adminiftration  of 
corrupt,  p.  20. 

K. 

Kid.  Has.     Signification    of,    p.   14. 

Formerly 
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King's   Evil.     Suppofcd     miraculous 

cures  accounted  for,  p.  79. 
Kings  of  England.     Style  of,  p.  128. 

Formerly  decided  in  the  courts  of 

juftice,  p.  341. 
Kings.     May  be  too  rich,  p.  93. 
King  defaclo,  et  de  jure,  p.  356. 
Knighthood.     The  compulfion  to  take 

this  order,  p.  152. 
Knights   in   the   fea,  as  well  as  land 

fervice,  anciently,  p.  270. 
Kymortha.     Signification  of,  p.  292. 

L. 

Lande.    Signification  of,  p.  209. 

Larceny.  The  different  Statutes  with 
regard  to,  confidered.  p.  375,  Be 
feq.  Whether  it  is  Larceuy  for 
a  fervant  to  fteal  his  matter's  plate, 
p.  375,  &  feq. 

Lepers,  p.  175. 

Libel.  The  cafe  de  famofis  libellis 
confidered,  p.  71,  &  feq.  1 17. 

Lollard.    Etymology  of,  p.  3 1  o. 

London.  Its  great  importance,  p. 
117.  Schools  of  eloquence  in, 
during  the  reign  of  Henry  II.  p. 

55- 
Lycurgus.    A  paradoxical  Legiflator, 

p.  382. 

M. 

Magna  Charta.  Not  commended  by 
the  ancient  writers,  p.  1.  Was 
not  intended  to  renew  the  Saxon 
laws,  p.  3.  The  French  Magna 
Charta  as  ftylcd  by  BoulainviUiers, 
p.  26. 

Mainer.    Signification  of,  p,  283. 

Man/laughter.  The  Saxon  word 
fegthe  fhould  be  ufed  inffead  of  it, 
p.  54.  Statute  with  regard  to  of 
James  I.  p.  421. 

Manumijjion  of  a  villein,  by  Henry 
VIII.  p.  249.  Roman  form  of, 
p.  263. 


Marches.     The  people  of,  generally 

lawlefs,  p.  257.    Laws  relating  to 

them,  ibid. 
Marl  Pit.    Right  of  finking,  p.  3  r. 
Mary,  Queen.    Confidered  as  a  Legif- 

latrix,  at  the  end  of  the  obferva- 

tions  on  the  Statutes  of  her  reign. 
Mills.     A  considerable  head  of  mofl 

laws,  p.  171. 
Minor  Kings.    Why  feldom  great  or 

able    men,   p.  56.     Whether   the 

Predeceflbr  may  appoint  the  Guar- 
dian, p.  242,  &  feq. 
Mlnjlrel,    Signification  of,  p.  273. 
Money.     Comparative   value    of,   8r, 

217.     Not  to  be  carried  out, of  the 

kingdom,  p.  260. 
Monks.      Not    ignorant    of  claflical 

learning,  p.  55. 
Mortmain.     Signification   of,    p.    23. 

Confequences  of,  p.  84. 
Du  Moulin.     The  French  Papinian, 

p.  11. 
Mountaineers.     Have   not   an   early 

fyftem  of  laws,  p.  296. 
Murder.     Punilhment  for  this  crime 

anciently,  p.  362,  &  feq. 
Murdrum.    Signification  of,  p.  54. 
Mute.    Punifhment  for  {landing  mute, 

confidered,  p.  62,  &  feq. 

N. 

Negro.     Whether     by    becoming    a 

Chriftian  he  is  free,  p.  253. 
Nief.     Statute    with    regard   to,   p. 

Nolumus  leges  Anglice  mutare.     Sup- 
pofed    occafion   of  this  anfwer,  p. 

%  39- 

Notice  de  Diplommes.    A  late  learned 
publication,  p.  194. 

O. 

Oath.      Ancient  form    of,    p.  137. 
When  altered,  ibid. 
L  1 1  Oath 
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Oath  of  a  Judge,  p.  2 1 3. 

Obfolete.  Whether  a  Statute  can  be- 
come fo,  p.  35. 

Occafw.      Signification  of,  p.  30. 

Open  Court.  What  was  anciently  un- 
derftood  by  this  term,  p.  109. 

Oxford Univerfity.  Statute  with  re- 
gard to,  p.  303,  313. 

P. 
Pannage.    A  head  of  the  ancient  law, 

p.  29. 
Pardon.   Power  of,  anciently  abufed 

by  the  King,  p.  22,  185. 
Parliament.     Signification  of,  p.  58. 

How    conftituted    anciently,  p.  59, 

Privilege  of,  p.  300. 
Pauper  Acl,  p.  3  66. 
Peers.    Trial  of,    p.  26.     Whether  it 

extends  to  mildemeanors,  p.  327. 
Peine  fort  et  dure,  p.  62,  &  feq. 
Perjury.     No  ancient  Statute  againft:, 

p.   136.     Particularly    complained 

of  in  London  Juries,  p.  360. 
Peruvians.     Had  poor's  laws.  p.  417. 
Phvfuian.     Statute  with  regard  to,  as 

abb   Laws   in  other   countries,   p. 

368,  &  feq. 
Piepowder,    Court    of.     Signification 

of  the  word,  p.  337. 
P'wcons.     A    head   of    the    French 

o 

la^v,  p.  168. 

Pillory.  Signification  of,  p.  42.  The 
mode  of  punilhment  improper,  p. 
43,  170. 

Pin-monev.     Why  fo  called,  p.  166. 

Plague.  Confequences  of,  with  re- 
gard to  the  manners  of  the  peo- 
ple, p.  215. 

Poets.  Citations  from,  apologized 
for,  p.  297. 

Poifon.  Claufe  in  Statute  of  Edw.  VI. 
with  regard  to,  p.  405. 

Poor.  43d  Eliz.  with  regard  to,  con- 
fidered,  p.  415,  8z  feq. . 


Pope.  Suppofed  advantage  formerly 
to  Chriftendom  from  hia  affumed 
powers,  p.  395,  396. 

Preamble  to  a  Statute.  Hath  often 
improper  recitals,  p.  316.  Some- 
times falfe,  p.  328. 

Precede/icy.  Miftakes  of  Selden  with 
regard  to  the  Statute  of  Henry VIII. 

P-  393; 
Predeceffor's   Statute.      Not    binding 

anciently  to  kings  who  fucceeded, 

p.  118. 
Premunire.    Siguification  of  the  word, 

p.  227. 
Prerogatives  of  the  King.     Now  dif- 

ufed,  p.  142.    Of  the  French  King, 

163. 
PreJJing  Mariners,  p.  271,  &  feq. 
Proclamations.     A  judicious  collection 

of  them  mould  be  made,  p.  177. 
Profrus.      Signification  of,  p.  182. 
Protctlions.     Miftake  of  Sir  Edward 

Coke  with  regard  to,  p.  i6r. 
Provifor.     Signification    of,     p.  235. 

Statutes  againft,  p.  187. 
Purveyance.      Oppreiiion    of,  p.  43, 

237.      For  the  king's  horfes  and. 

dogs,  p.  149. 

Queen  Dowager.  Statute  of  Henry 
VI.  with  relation  to,  p.  319. 

Queen  of  England.  Her  rights,  p. 
165. 

Quo  Warranto.  Unconllitutional  Sta- 
tute of,  p.  80. 

11. 

Ragman.     Signification  and  fuppofed 

etymology  of,  p.  173. 
Ranfom  of  a  Prtfoner.      One   of  the 

ancient  ways  of  becoming  rich,  p. 

3'4- 
Rape.     Laws  with  regard  to,  p.  105, 

&  feq. 

Records. 
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L\e  cords.     Alteration    of,    p.  200,  &: 

feq. 
Recovery.    Abfurd  fiftion  of,  p.  100. 
Regiam  Majeftatem.  Whether  a  tran- 

fcript  from  Glanvil,  p.  16,  337. 
Reporters.  Inaccuracy  of,  p.  254. 
Refidence.     Whether  neceffary  in  E- 

leftors  by  Statute  of  Henry  V.  p. 

307. 
Retrofpeflive  Lav.'.     Infbnccs   of,  p. 

40O. 

f-ConfiJered  as  Legifla- 
Richard  I.  tors,  at  the  end  of  the 
Richard  1  obfervations    on    the 

Statutes  of  their  re- 
fpeclive  reigns. 
Rbl/es  Gafcognes.     Publiihed  by  Carte 

for  the  uie  of  the  French,  p.  80. 
Royal  lip,  p.  322. 


Salmon.     Provifions  for  the  preferva- 

tion  of,  p.  1 1 1. 
Salaries  of  the  Judges.     Increafed  by 

Edward  III.    p.  213. 
Sande-Md/id.     Jury    in    the  Daniih 

Law,  Co  called,  p.  17. 
Scotch  Law.     Agrees  with  the  Eng- 

lifh,   lee  Preface,  and  p.  96. 
Scotch  Statute.     The  method  of  paf- 

fitig  it,  p.  23. 
Seclam  J'uam.     Signification  of,  p.  1 5  6. 
Seigneur.     Signification  of  the  word, 

p   232,  234. 
Self-defence    Encouraged  by  the  Law 

of  Spain,  p.  55. 
Serjeants.     Etymology  of  the   word, 

p.  202. 
Sewers.       Signification    of,    p.   317. 

Firit  law  with  regard  to,  ibid. 
Sheriff".     Abufes  in  the  office  of,  p. 

1  [,44,51,  14^. 
Shipwreck.      Laws    with    regard    to, 

p.  2  1. 
Sins-cures.     Abufe  of,  p.  283. 
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Slavery.  Whether  inconfiftcnt  with 
the  Englifh  Law,  p.  253. 

Sckereuns.     Signification  of,  p.  156. 

Stabbing  Ail.  t(i  James  I.  conlidcred, 
p.  421. 

Star  Chamber.  Firll  Inftitution  of  that 
court,  p.  347. 

Statutes.  The  modern  more  clear 
than  the  ancient,  though  more  pro- 
lix, p.  159.    Form  of  parting,  p.  43. 

Steward  High-  Need  not  be  a  Lord 
of  parliament,  p.  234. 

Strangers.  Laws  with  regard  to,  p. 
2  1. 

Stultiloquium.  Who  paid  the  fine  for, 
p.  52. 

Style.  Alteration  of,  propofed  by 
Lord  Burleigh,  p.  138.  Hath  not 
occalioned  any  law-fuits,  ibid. 

Styles.  Of  the  kings  of  England,  p. 
28. 

Subtleties  in  the  Law.  Began  to  pre- 
vail in  the  reign  of  Edward  III. 
p.  199. 

Sumptuary  Laws,  p.  196. 

Suppo/ilitious  Children,  p.  9. 

Surgeon.     Statute  with  regard  to,  as 
alio  a  vulgar  error,  accounted  for,- 
p.  269. 

Surnames.     Not   ufed  in  Wales,  p. 

Swine.  A  head  of  the  ancient  Eng- 
lifh Law,  p.  29. 


Taper.    Signification  of,  p.  r  14. 
Teague.    Signification  of,  p.  247. 
Templars  Knights.     The   order  abo- 

lifhed,  p   33. 
Tejlamentum.     Ancient  iignification  of 

this  word,  p.  390. 
Tefle  me  ipfo.    When  firft  ufed,  p.  24. 
Theft.     Whether  encouraged  by  the 

Law*  of  Lycurgus,  p.  382. 
Title  of  a  Statute.     Often    mifleads, 
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and  fome  of  them  accounted  for, 
p.  369. 


or  is  otherwife  improper,  p.  354'. 
Tomonds  in  Wales.     What  may  have 

occafioned  them,  p.  359. 
Torture.     Abolilhed  in  France,  p.  26. 

Formerly  pra&ifecj  in  England,  p. 

66—69.  385. 
Tourtie.    Signification  of,  p .  53. 
Trade.     Statutes  with  relation  to,  p. 

l97,  332,  349. 
Transportation,     Confiderations    with 

regard  to  this  puniihment,  p.  352. 
Treafon.     The  Statute  with  relation 

to  confidered,  p.  2  2  1,  &  feq. 
Trebuchetuniy     Signification  of,  p.  4-. 
Tronage.     Right  of,  p.  103. 
Tmjls  andUfes,  p.  3 80. 

U. 

Valiant.     Ancient  fignification  of  this 

word,  p.  210. 
De  Ventre  infpiciendo.     Writ  of,  p.  9. 
Villeins.     Ancient   ftate  of,  and  why 

the  tenure  is  not  now  heard  of,  p. 

246,  &  feq. 
Vineyards.     Not  formerly  planted  in 

England,  p   189,  &  feq. 
Virtuofus.     Signification  of,  p.  330. 
Vifcount.      Miftake    of    the    heralds 

with  regard  to  the  time  of  the  firft 

creation  of  this  rank  of  nobility, 

P-327-  .„     . 

Vivarium.     Signification  of,  p.  57. 

Voltaire.     Supported  in  his  hiftory  of 

Charles  XII.  by  Fabricius's  letters, 

P-  239- 
Ufes  and  Trufis,  .p.  388. 
Ufury.     Difcouraged  by  the  ancient 

laws,  and  why,  p.  38. 
Vulgar  Errors.     With  regard  to  what 

is  fuppofed  to  be  law,  enumerated, 


W. 

Wales.  Whether  conquered  by  Ed- 
ward I  p.  76,  Severe  laws  a- 
gainft,  p  290.  The  Statute  of 
Union  confidered,  p.  398,  &  h.q. 

Wanagium      Signification  of,  p.  11. 

Wardrobe.  Treaties  and  Ads  of  State 
formerly  depofited  in,  p.  206. 

Wards.  Suppofed  Statute  with  re- 
gard to,  p.  i  39. 

Wafie.  Ancient  laws  with  regard  to 
it,  p.  7,  102. 

Weights  and  Meafiires,  p.  15,  357. 

Wergild.  This  punifhment  for  mur- 
der, confidered,  p.  363,  &  feq. 
Etymology  of  the  word,  p.  365. 

Whales,  and  Royal  Fiji?,  p.  322. 

Widow.     Her  quarentain,  p.  7. 

Wills.  The  conftruclion  of  them  con- 
fidered, p.  389,  &  feq. 

Wines  of  Gafcoyiy.  Offences  with  re- 
lation to,  p.  228. 

Witchcraft.  Frequent  indictments  for 
anciently,  p.  326. 

Witnefjes.  Exceptions  to,  by  the  Ci- 
vil Law,  and  the  ancient  Laws  of 
France,  p.  3  83,  &  feq. 

Witneffes  to  a  Deed.  Anciently  a  ne- 
ceffary  part  of  the  jury,  p.  159. 

Writs  ancient.  Arguments  from,  p. 9  6. 

Y. 

Tear  and  Day.     The  King's  holding 

lands  for,  p.  14. 
Tew  Trees.     Planted  in  church-yards 

to  ikreen  churches  from  the  wind, 

p.  150. 
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Page 
11. 
-1- 
3*- 
52. 

57- 
6z. 


86. 

J13. 
ji6. 

320. 

Ij8. 

143. 

IS1- 
209. 
335. 
=42. 
2+8. 
251. 

260. 

*77- 
278. 
292. 

^94- 


Line 

note  [/]  1.  j.  for  f enter,  read  Ferretier 

7.  tor  fay,  read  fays 
note  [/;]  for  afpum,  read  apium 
note[/]  1.  10.  iovfuiffe,  readfuijet 
note  [7]  1.  2.  for  /«  /yit/*  if«/;,  read  was 
laft  line,    for    cotemporanea,    read  content- 

poranea 

5.  fot  Animad-verjion,  read  Animadverftons 
20.  for  W,  read  /*■/ 
note  [/  ]  1.2.  for  <z*>f>r,  read  iv<m 
13.  for  £«  <iv«r,  read  they  'were 

2.  for  «»./,  read  that 
note  [k]  1.  2.  dele  /£«/  after  aw 

9.  for  countries,  read  counties 
i^u  for  injlitution,  read  regulation 
11.  after  intention,  infert  0/'  i/j*  legijlalure 

7.  for  /Aar,  read  /£#« 
note  |jj]  1.  6.  for  r/;;/7y,  read/w/y 
20.  for fiatute,  rezdftate 
16.  for  ;'<  M  contrary,  read  Jlanjery  is  con' 

trary 
note  [A]  I.  7.  for  Chronicles,  read  Chronicle 
note  [y]  1.  6.  for  country,  read  rt>K»y> 

9.  after  which,  infert  joined  to 

5  and  9.  dele  «»</ 
penult.  By  ri«  /a-ivi  &c.  continue  \vith  the 

preceding  note 


Page  Line 

308.  24.  for  Prichard'  /.read  Richards' s 

318.  laft  line,  for  fetforthe,  read  farfonthe 

336.     2.  for  jugadouas,  read  jugadours 

353.     3.   for  have,   read  /•a/6 

Ibid.   16.  for  unnoticed,  read  unnoted 

362.  note  [tb]  1.  1.  after  Brijbmus,   infert  ioot/- 

366.  note  [/]  dele  the  whole  note 
381.     3.  t "or  forbidden,  read  forbidding 
Ibid,  note  [_y]  1.  10.  for  taking,  read  allowing 
Ibid,  note  [_y]  for  a»,   read  as5,   and   for   <*wi, 
read  iwo 

387.  10.  for  ■«;«/,  read  were 

388.  £or</  Hardwicke  Sec.     continue   with  the 

preceding  note 

398.   note  [/]  l.i.  for  There  lucre  no  reprefenta- 
tives  for  Wales  at  this  time  in  the  houfe  of 
commons,  and  the  journals  &c.    read  there 
'were  reprefentatives  ©V.  but  the  journals 
&c. 

4.05.  9-  for  neither,  read  none 

409.  8.  for  Seffwn,  read  SeJJions 

Ibid.  18.  for  of,  read  or 

411.     1.  after  reign,  infert  during  the  year  1553 

417.  note  [t]  two  lines   from  the  bottom,    for 
partly,  izzdfoon 


In  p.  367.  I  have  cited  fome  lines  from  the  'lxsTiSij  of  Euripides,  as  they  are  to  be  found  in  Stobaeus. 
At  the  time  I  happened  to  meet  with  them  in  that  author,  I  had  no  edition  of  Euripides  by  which  I 
could  compare  them  ;  and  the  page  was  printed  off  before  I  had  fuch  an  opportunity.  I  have  fince, 
however,  looked  into  this  tragedy  of  Euripides,  and  find  the  paflage  not  to  agree  with  the  lines 
as  cited  by  Stobaeus ;  the  confequence  of  which  feems  to  be,  that  Stobaeus  is  inaccurate,  having 
quoted  merely  from  memory,  or  that  the  old  manufcripts  of  this  play  differed  from  thofe,  from 
which  the  common  editions  of  Euripides  have  been  printed.  I  likewife  fmee  find  this  variation 
liken  notice  of  by  Mr.  Markland,  in  his  late  accurate  and  elegant  edition  of  that  Play. 
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